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Bausinue pemennii EBponeiickoro cyzia no npaBaMm yesoBeKa Ha IPAaBOBYIO CHCTEMY YKPauHbI

B cmamve paccmampusaemcs: enusimue pewenuil Esponetickozo cyda no npasam uenosexa na npa-
sosyto cucmemy Yikpaunol. /lana xapakmepucmuxa Mexanusma 06ecneuenust UCNOIHEeHUS 6bIHECeHHDIX
pewenutl.

Kmouessle cnoBa: pentenusi EBponeiickoro cynaa mo mpasaMm uesioBeka, EBporneiickuii cyi 1o
IIpaBaM 4eJsIoBeKa, eBPOMHTerpalliisl, IpaBoBoe peryJnpoBaHue, IPaBoBasi CUCTEMa, 3aKOH.

ITocmanosxa npooaemu. MixHaponHi KOHBeHI[iI, MmakTH, XapTil TOIILO
HAJA0Th i TapaHTYIOTh OCOOJMBUIT MeXaHi3M 3aXWCTy y pasi MOpyIIeHHs TpaB
moarau. KoHBEHINsT mMpo 3axucT MpaB JIIOJUHU Ta OCHOBOTIOJOKHUX CBOOO
(Pum, 1950 p., nami — KoHBeHIIis1) BCTaHOBWJIA HAOIABII Mi€BUI 1 peaqbHUI
MeXaHi3M 3aXMCTy npas JojauHu. KiaodyoBuM y nbomy MexaHismi € €Bporeii-
ChKUI Cy]l 3 IIPaB JIIOJWHMU.

Ax Bizomo, €Bporieiicbkuil cys 3 npaB JoAuHN (fami — €BponencbKuii cynm)
postamosanuii y Crpac6ypai, @paniis. Voro OpUCAMKILSA TONMPIOETHCS HA
COPOK CiM €BPOTENCHKNUX Jep:KaB, sKi € uieHamu Paam €Bporm ta mignucasm
Konseniiito, gka 3acHoBye Cyxa [9]. Koxkna gepskaBa-ujieH NpU3HAYAE OJHOTO
nocrifinoro cyaao Cyny [10].

Crarta 9 Konctutytii YkpaiHu npsaMo BKasye, 1110 YMHHI MiKHAPOJHI JI0T0-
BOPH, 3roj[a Ha 000B’I3KOBICTh IKKMX HajaHa BepxoBHoto Pajgoro Ykpainu, € yacTu-
HOIO HAIIOHAJIbHOTO 3aKOHO/aBcTBa YKpainu. Cy/ He MOKe 3aCTOCOBYBATH 3aKOH,
KWW PETyJIIoE TPABOBIIHOCMHM, 1O PO3TJSIAIOTLC, 1HAKIIE HiK MiKHAPOIHUI
norosip. BoHouac MisKHApO/IHI IOTOBOPU 3aCTOCOBYIOTBCS, SIKITIO BOHU HE cyTepe-
yatb Koncrurynii Ykpainu.

Axmyanvricms memu. AKTYaJIbHICTH JOCTIKyBaHOI MpobaeMn 06yMOBITIO-
€THhCsI 3POCTAHHSIM BUMOT 10 3abe3ledyeHHs] BEPXOBEHCTBA mpasa y cdepi cymo-
YMHCTBA, 3POCTAHHAM IOPUAWYHOI OCBIUYEHOCTI TPOMAJSIH Ta iX aKTMBHOCTI IO/O
3aXMCTy CBOIX MpaB i cBOOOJ, HASIBHICTIO HEBIAOBIIHOCTI MPOIECYaTbHOTO 3aKO-
HO/IAaBCTBAa MiKHAPOJHWM TIpaBoBUM akTaMm. Ha kasb, moci mpoiiecyasibHe 3aKOHO-
JIABCTBO YKpaiHu B 6araThOX acrekTax He MPUBEIEHE He JIUIIE Y BiIMOBIIHICTD 10
pimeHb €BporieiicbKoro cyy, a i /10 YUHHOT KOHCTUTYIIIT.

Ananiz ocmannix docaioxcenv. Opravizaiiro Ta NPUHIUIN JisIbHOCTI €BpO-
MeChKOTO CyLy, HOTO CTPYKTYPY BUBYAIOTH OAraTo BITYM3HSHUX Ta 3apyOisKHUX BUe-
HUX i IPaKTHKIB, 30kpeMa: A. Abammuaze, €. Amicesny, K. Anzapianosa, €. Bpei,
B. bytkeBuu, M. bypomencokuii, A. Bymenko, M. T'natoBchkuii, M. [IxeHic,
B. Jlytkoscbka, B. IMamitok, I1. Pabinosuy, H. Paganosuy, /[. Cynpyn, C. Denuk,
C. llleBuyxk, /I. Xappic Ta iH.

Memoro cmammi € BU3HAUYEHHS HAIPSIMIB BILUIUBY pillleHb €BPOTEHCHKOTO
Cy/ly Ha MPaBOBY cHCTeMy YKpaiHU, MexaHi3my 3abe3liedyeHHs] BUKOHAHHS yXBaJie-
HUX PillleHb.
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Buxnao ocnoenozo mamepiany. Yxpaina patudikysaia KoHBeHIIi0 Ipo 3aXKCT
paB JIOAWHA Ta OCHOBOIOJOXKHUX cBoOox 17 mumus 1997 p., i me os3Hauae, 1110
3 IIOTO MOMEHTY JIJIsI TPOMA/ISTH HAIOl KPaiHU 3’SIBUJIACh MOKJIUBICTH 3BEPTATUCS
3a 3aXMCTOM TIOpYyIIeHUX mpaB /0 €Bpornelicbkoro cyay. ¥ KoHBeHilii BU3Haue€HO
OCHOBHI TIpaBa i cBOOOM JIIOJMHMU, a TIPH BUKOHAHHI 3000B’13aHb 32 MiKHAPOHUM
JIOTOBOPOM CJIiJl YpaxoByBaTu TJaymaueHHs €Bporeiicbkoro cyny. Ile BuminBae 3i
ct. 32 KonBeHttii, 3ri/iHO 3 sikot0 fopucaukilisg Cyay TOMMPIOEThCS HA BCI TUTAHHS,
SKI CTOCYIOTBCS TJIyMadeHHs Ta 3acTocyBaHHsI KonBenrtii i mpoTokomis o Hei. [Ipe-
Ile/IeHTHA TIPakTUKa €BPOIENChKOTO CYy € BaXKJIUBUM JIKEPEJIOM MpaBa YKpaiHU.

€Bporieiicbkuii cy € cy0’€KTOM CyZ0BOI TpaBOTBOPUYOCTI. Bucokuii aBropu-
Ter €BpoOIEiicbKOTO cyay OyB OTpUMaHUil 3aBASAKKM 3a0e3MEeYeHHI0 OJHAKOBOTO
TIIyMadeHHs i 3acrocyBanHs KoHBeHIlii B MacuiTabax BChOTO €BPOIEHCHKOTO KOH-
tuHeHTy. lIpusnayenns €BporeiicbKoro cyay TOJSITa€E B «BUPIBHIOBaHHI» CTaH-
JApTiB i TapaHTill 3aXWCTy TPaB JIOAWHU B YCiX Aep:KaBax-ydyacHUIIX KoHBeHIil
i (hopmMyBaHHI €IMHOTO EBPOIEICHKOTO TTPABOBOTO TIPOCTOPY B chepi 3aXUCTY MPaB
JIOJIMHU 1 OCHOBOMOJIOKHUX cBoOOx [1, c. 163]. Kinbkicth 3BepHEeHb 10 €BpO-
MelchbKOTO Cy/ly TMOCTIMHO 3pOCTa€, a MOTO PillleHHA CTOCYIOThCSA AK TJyMadyeHHS
paBa, Tak i mpobseM HOro HeJI0CKOHAIOCTI.

3akoHoM Ykpainu «IIpo BUKoHaHHS pillleHb Ta 3aCTOCYBaHHS TPAKTUKU €BPO-
nelchbKOro cyay 3 mpaB JoauHu» Bij 23 mortoro 2006 p. BusHaueHo dyHAAMEH-
TaJIbHI [ MPABOBOI cucTeMu YKpaiHu mosoxkeHHs. Cyau MaloTh 3aCTOCOBYBAaTH
IIPU PO3IJIA/IL CIIPaB IMPaKTUKY EBPOIENHCHKOro cyly 3 IpaB JIOAUMHU SK JKEPeso
npasa (ct. 17); 3aKOHOZIABUNIT OPTaH JlepKaByu (OpraH IPeICTABHUIITBA) Ma€ 3/Iilic-
HIOBATHU €KCIIePTU3Y Ta TePeBiPKY UMHHUX 3aKOHIB 1 MiJI3aKOHHUX aKTiB HA BiJIO-
BisHicTh KonBentiii Ta mpakTuili €Bporeiichkoro cyy 3 npas jiogaunu (crt. 19) [2].

Ili mosokeHHsT AI0Th 3MOTY YKPAIHCbKUM CYJJISIM HE TiJIbKU TIPSIMO TTOCHJIA-
THUCS Yy BIJIMOBIHUX Cy/OBUX PIllIEHHSIX HA TPAKTUKYy EBpOIEchbKOro cyiy, aje
il 3060B’A3y10Th 3aKOHOIaBYMiT OpraH YKpaiHu peopMyBaTH YUHHE TIPOIECyaTbHE
3aKOHOJIAaBCTBO, TPUBOJSYM HOro y BiANOBIAHICTL JO MpPeleJeHTHOI NPaKTUKU
€spomneiicpbkoro cymay. [Iperesentae mpaBo — 1ie He Bce PillleHHS B IIJIOMY, a JIAIIIe
Ta WOro yactuHa, 1mo Mae Ha3By ratio decidenti (BupimanbHuii 10Ka3, aprymeHT,
MPUHITATI, HA SKOMY BOHO TPYHTY€ETHCS) |3, ¢. 78].

[IeBHUM eKBiBaJIeHTOM aHTJIOCAKCOHCHKOI JOKTPUHU /Iil TIPETeIEHTHOTO ITpaBa
(stare decisis) y kpaiHax poMaHO-TepPMaHCHKOI MTPABOBOI CiM'i € KOHIIEMNIIisl «ycTa-
JIEHOI cy10BOi ipakTrKU» (jurisprudence constante), 3a SIKOI0 «HU3Ka paHilie Mpu-
WHATUX Ta Y3TOKEHUX CYZOBUX PIllICHb PO3TJSIAETHCS K MePEKOHIUBUN /T0Ka3
MPaBUJIBHOTO TJIyMadeHHsT TTpaBoBoi HOpMU» [4, ¢. 783]. ¥ cBo10 uepry, «sKIo
B CHJIy TIOCTIHHOTO 3aCTOCYBAaHHS B JIOBIOTPUBAJIN MPAKTHUII BUPIMIEHHS CIIOPiB
MIPAaBOIOJIOKEHHS OYJI0 chOPMYIbOBAHE | BAKOPUCTOBYBAJIOCH CYIaMU, TaKa MPaK-
THKA OTPUMY€E BU3HAHHs SK jurisprudence constant i paBOIOJIOKEHHS, HA SIKOMY
BOHA I'PYHTYETHCS, OTPUMYE BeJMKe 3HAUeHHS MPU BUPIIIEHH]I HACTYIHUX CIIPaB»
[5, c. 218; 6, c. 141]. Xoua mokTpuHa stare decisis € TpaaUIIITHOIO 03HAKOIO AHTJIO-
CaKCOHCHKOI MTPaBOBOI CiM'i, Uepe3 3arajbHe BU3HAHHS BAKJIMBOCTI yHi(ikoBaHOI
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CYZIOBO1 MPAKTUKHU, HUHI CIIOCTEPITAETHCS O(illifine BUSHAHHS CY/IOBUX TIPeEIe/eH-
TiB y KpaiHax i3 TPaJuIlisiMi KOHTUHEHTAIbHOTO TipaBa [7, c. 143]. Takum unnOM,
gk caymno 3aznadae C. IlleBuyk, 3apa3 y mpaBoBUX cucTeMaX KOHTUHEHTATbHOI
€Bponu CrocTepiraeTbCs CBOEPIIHA KOHBEPTEHIlis JOKTPUHU YCTAJEHOI CyZ0BOI
[IPAKTUKHU 3 Ipelle/leHTHUM IIPaBOM, /e BEPXOBHUM Cy/laM HaJeKUTb HalBasKJIu-
Bilta poJib y 1iboMy miporieci [8, c. 311].

BigmosizHo /10 9MHHOTO 3aKOHO/IABCTBA, a caMe ToJiokeHb Koncrutyii Ykpa-
irm Ta 3akony Ykpainu «IIpo BUKoHaHHS pillleHb Ta 3aCTOCYBaHHS TPaKTUKU EBpo-
MeNChKOTO Cy/Iy 3 TIPaB JIIOJUHU», TIpeTle/leHTHA TTPakTuKa €BPOIeNCchKOro CyIy €:
a) JuKepesioM mpaBa i 6) JKepesoM MPaBOBMX HOPM, 30PIEHTOBAHMX Ha 3abesIe-
YeHHs1 BePXOBEHCTBaA IIpaBa yepe3 3aCTOCYBAHHS MiIsKHAPOHOTO IIpaBa Ha TEPUTOPIil
cyBepeHHOI gepxkaBu. OTke, HOPMHU, SIKi 3aCTOCOBYIOTHCS, He3BaKaloun Ha Te, 111010
SIKOI KpalHy BHHECeHe PillleHHs, MalOTh OiIbIIYy IOPUANYHY CUJLY, HIXK caMi 3aKOHU
VYkpainn, asme 3a yMOBH, SKIIO TaKi HOpMU He cyriepedaTb KOHCTHUTYIII.

[cnyBanug niperiesieHTiB €BPONEHCHKOTO CYMy SIK YHIKAIBHOTO /Kepesia MpaBo-
BUX HOPM OOYMOBJTIOETBCSI, SIK TIPABUJIO, TIPOTAJTMHAMHU B MIPaBi YU HEOJIHO3HAYHUM
fforo po3ymiHHsaM i 6asyerbes Ha 4. 1 c1. 32 Konsenii: «IOpucaukiis Cyay momum-
PIOETHCS Ha BCi MATAHHS, SKi CTOCYIOThCS TJyMadeHHs Ta 3acTOCyBaHHS KoHBeHIIi1
1 MPOTOKOJIB /10 Hei 1 SIKi MepefaloThcs WOMY Ha PO3TJIAA BiMOBIAHO /0 cTaTeit
33, 341 47», a takox Ha 4. 1 cT. 46 Ipo 00OB’sI30K Jiep:KaB — y4acHUIb KoHBeHIII]
BUKOHYBATH pillleHHsT €BPOTEHCHKOTO CYIY.

B ymoBax pedpopMyBaHHS 3aKOHO/IABCTBA YKPAIHM pillieHHsT €BPOIEHChKOTO
CyJ/ly B CBOil CHCTEMHOCTI IPOTOHYIOTh MEBHI KOHIENTYaJbHI MOJIEJi 3aKOHO-
TBOPUOI AisyibHOCTI. BiamosigHo 10 ct. 46 KouBeHTlii Hars 3a BUKOHAHHAM
pimenb €Bporneiicbkoro cyny saificnioe Komiter minictpiB Pagn €Bponu, sxuit
JIJISE BUKOHAHHS I1i€] HOPMHU Ma€ CTEKUTHU HE TIJTbKU 32 CBOEYACHOIO BUTLIATOIO
IPOIIOBOI KOMIIEHCAIlil, ajie i 3a TUM, SIK /lepKaBa — ydyacHUK KoHBeHIii BUmpas-
Jisie OYEBU/IHI Y CBIT/II €BPOINENCHKOTO CYy PO3XO/KEHHS HOPM HOTO BHYTPIIII-
HBOTO MpaBa abo MO3MUIii CyZ0BOI MPaKTUKHU 31 cTaHmapramu Paaum €spormu.
IOpunnuto pimennsi, BuHnecene €BPONEHCHKUM CYIOM, € 00OB’SI3KOBUM JIUIIIE
NI lep;kaBu — BignoBizaya y cupasi. OgHaK A0BOJI 4acTO 3HAUYIIICTH PillleHb
€BporelichbKOTO Cy/ly BUXOJAWTH 3a HaIllOHAJbHI Me’Ki, BILIMBAIOYM Ha IPaBO
1 Cy/I0OBY NPAaKTUKY i 1HIINX Jiep>KaB — ydacHU1b KoHBeHIIi].

Jlng nigBuileHHsl PiBHA BUKOHAHHS pillleHb €BPOIENCHKOTO Cyny, sIK 3a3Ha-
yae III. /foran, y ToMmy ducsi THX, SKi JO3BOJSIOTh MOMMPIOBATH WOTr0 BIAUB [9],
€BporeiichbKuii Cy;1 parHe MiIBUMTUTH CBOIO peryTaiiio. €BponelicbKuil cy mij-
TBEP/IKYE CBiil cTaTyC 1OPa3y, KOJIM CTaH pedeil BiIOBIa€ Oro pillleHH0. 3roja
JlepskaBU BUKOHYBATH pillleHHsT €BPOMENChKOTO CyAy CBITYUTH TPO Te, MO Jiep-
JKaBa 3a3HA€ BEJMKUX PeIyTalliiHuX BTpar uyepe3d ix HeBukoHaHH:. e, y cBowo
Yyepry, CIpUsIE YCBIZIOMIEHHIO JiepsKaBaMu-y4acHUIIMU TOTO (akTy, 1mo EBporeii-
CbKHI cys Ma€e Besukuil Bius [11, ¢. 59].

HactynuuMm esemeHTOM MeXaHi3My € ekcTrepuTopiaibHa i KoHBeHIIII.
[le nyxe BaxJIMBO, SAKINO JIOJAWHA 3HAXOAUTHCS HA TEPUTOPIl KpaiHU-yIaCHUII
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KonBentiii, ajse cama € rpoMafiIsTHUHOM KpaiHu, gKa Iie He paTudikyBasa Iei
KonBeHiIii /719 3aXUCTy CBOIX MMPaB.

Y 3B’g3Ky 3 /Ii€I0 eKCTEPUTOPIATHHOTO IPUHITUITY JI/IsT HOpM KOHBeHIIiT BUKJIN-
Ka€ iHTepec MUTAHHS 100 MOKJIWBOCTI eKCTPaAnTlil (BUiadi) rpoMajiTHUHA 3 Kpa-
iHM, 10 3HAXOANUTHCS TMiJ IopucuKIlielo KonBeHiiii /1o 0101 Kpainu, Ha TEPUTOPIi
K01 TopUcAMKITisA €BPoco3y He PO3NOBCIO/KYEThCA. BifmoBit0 Ha 116 THTaHHS
craso pimenns y crupasi Copinra nporu Besukobpuranii [12].

ITpocroTa i 1OCTYIHICTb y 3BEpPHEHHI 03HAYAIOTh, 10 /IS IIOJAHHSA CKapTu 10
Cyy He BUMAra€eThCs CelliaibHUX 3HaHb y JABOX O(MilliiiHUX MOBaX €BPOTIEHCHKOTO
Cy/IOUMHCTBA; BUMOTra Ha/IaHHSI aJIBOKATIiB Ma€ PEKOMEHJAIiHUI XapakTep; He
HOTPiOHO HOTAPiAJILHOTO MOCBIAYEHHS YCiX JOKYMEHTIB; (hOPMYJISIP CKapru HE CYBO-
poi opmMu, roJI0OBHE BiANOBICTH Ha BCI MUTaHHS, OiJblile TOTO, OAAHHS CKapru He
00KJIAIA€THCST MUTOM 1 MOJATKAMMU, TUIBKK OIIaTa TMOIMmToBUX BUTpaT. Hemae HeoO-
XiJIHOCTI BKasyBaTH CBOE CIIPABKHE IIPI3BUIILE, iM'st Ta 110 6ATHKOBI — SIKIIO 3asIBHUK
Gaxkae 36epertu cBoe iM'st B Taemumili, Cyz npuiiMae ckapry Bce OJHO.

Cy mokaMKaHuil 3abe3redyBaTi HEYXUJIbHE JOTPUMAHHST I BUKOHAHHST HOPM
Konsentiii ii nepskaBamMu-ydacHUIIMH. Bin 37ilicHIOE 1€ 3aBIaHHS IMJISIXOM PO3-
TJISITy 1 BUPITIEHHST KOHKPETHUX CIIPaB, MPUIHATAX HUM 10 TPOBA/IKEHHS Ha OCHOBI
IHAMBIyaJIbHUX CKapr, MogaHuX (PisudHOoI0 0c06010, TPYIOI0 0cih abo HEeypPsI0BOIO
oprasizamieo. MokmBa TaKoX IMojavda cKapru Ha nopyineHHs KonBeHrii gep:ka-
Boi0 — uieHoM Pagu €Bpornu 3 GOKy iHINOI JepsKaBU-UYJIeHa.

IIpoctora y 3BepHeHHI He O3HAYaA€ MBU/KICTH PO3TJLAY CIpaBu 1O cyTi. Tax,
3BUYAIHUM € PO3TJIS/I CIIPABU MPOTITOM 3-3 POKiB. Ajie y BUHITKOBHUX BUIIQJIKAX,
BPaxXOBYIOYM eKCTPaopAMHapHi moii (06CTaBUHU, 10 POTJISAAAIOTHCS, BiK 3asIBHUKA,
cyTh cripaBu) Cy MOKe PO3IJISTHYTH CKapry i B OiIbII KOPOTKI TEPMiHHU.

HeobxinHo 3ayBaskuTu, 1110 He BCi ckapru, komyHiriiioBani CymoM, T0X0AAThH
10 TPUUHSATTS PIilIeHHS. Y [esSKUX CIpaBaX CTOPOHM YKJIAJAl0Th MUPOBY YTrOy Ha
PI3HUX eTarax, i 1e JI0IyCKAEThCS TPoIlelypoto EBPOTENCHKOTO CYLY.

[lug notyiieHHst CKapru BoHa Mae€ BijiloBiziaTu eBHUM kputepisim. [To-niepie,
MPEJIMETOM CKaprTu MOKYTh OyTH TiJIbKW TpaBa, rapaHTtoBani KoHBeHiiieio abo ii
[Ipotokosamu. Ilepesik 1MX MpaB JOCUTDL IUPOKUI, aje B HbOMY BiJICYTHI JesKi
1paBa, BiZIOMi KOHCTUTYIIHHOMY 3aKOHOJIABCTBY.

3okpema, Koncrurymiss Yipainm (posuain 2 «IIpasa, cBoboau i 060B’s13Ku
JIIOJIMHYU 1 TPOMa/ISTHUHA» ), OXOILTIOIYM BCi Ti NpaBa JIOJAUHU, MPO SIKi TOBO-
puth KoHBeHIlisI, Ha3WBa€ i AesKi iHIII, HAlpUKJAZ, ITPaBO Ha IIpaIio, IPaBo
Ha comiagpuuii 3axuct ta in. Ili mpasa 3akpinueni B inmiit Kousentii Paaun
CBponu — €EBporielichkiil cotianbHill XapTii, ogHak opucaukiiga Cyay 3acHo-
BaHa BUKII0YHO Ha KoHBeHINl PO 3aXUCT NpaB JIOJUHU Ta OCHOBOIOJIOKHUX
cBoOoz. TIpakThKa CBiAYNTH, 1O HE MOKHA CKapKUTHUCS HA TOPYIIEHHS BCiX
crateit KonBeniiii, inakmie ckapry He Gyjze KOMYHII[iHOBaHO i 3aBHUK OTPUMAE
BiZIMTOBIZIb — «HE TiJIJIATAE POITIILY>.
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Y Konsenriii icHye Tak 3BaHMI «KaTajor mpaB». BiH rapaHTye TpOMajTHCHKI
I TOMITUYHI TIpaBa, ajie He 3aXWINA€E COIliaJbHI Ta €KOHOMIuYHi (ITpaBO Ha Tpalo,
MIPaBo Ha COIiaJIbHUI 3aXUCT TOMIO).

ITo-mpyre, ckapra mMoske BUXOAWTH TLIBKU BiJl camMoro morepiijoro. HasiTh
y TOMY BWIIQJIKYy, KOJH CKapry Moja€e ob'eqHaHHst 0cib, KOKeH MOBUHEH I0BECTH
CBOI KOHKpeTHi ocobucTi nperensii. Hallbisipir mommpeHoo € mojada i uBiyab-
Hol ckapru. Asie B ipakTuili Cy/y € NpuKJayu KOJeKTUBHUX 3BepHeHb. [likaBo, 110
ct. 33 KonBeHIlii 1o1mycKae 1mojayy cKapru O/lHi€l KpaiHu Ha iHIY, Ile HalilMOTyTHi-
Ui 3aci0 O THYHOTO TUCKY.

[To-Tpere, ckapra TMOBMHHA OyTH IMOJaHa He Ii3Hille HiXK 4Yepe3 IIicTh Mics-
IiB TICJS OCTATOYHOTO PO3TJSAAY TUTAHHS KOMIIETEHTHUM JIeP;KaBHUM OPTaHOM.
[Te mpaBuJio 3a BCio icTopito E€BPOIENCHKOTO Cy/ly He 3HAJIO KOJHOTO BUHATKY.

ITo-ueTBepTe, CKapKUTUCSA MOKHA TLIBKU Ha Ti TOPYIIEHHH, SKi MaJau MicIle
micast patu parudikarii Korsenttii Ykpainoro.

[To-n'site, miist Toro, mob ckapra OyJia BU3HaHA IIPUNUHSTOIO 110 CYTi, 3asiBHU-
KOM TOBWHHI OyTH BUYEpPIIaHi BCi BHYTPIIIHbOAEPKABHI 3acO00M 3aXUCTY CBOTO
npaBa (B JaHOMY KOHTEKCTI PO3YMIEThCSI — BUYEPIATH BCi CyI0Bi 3aCO0M TAKOTO
3aXUCTY, Q/IMiHICTPATUBHI 1HCTaHIIi He BpaxoBy1oTbest). Ha aHanmoriyHux no3uiiissx
cTOiTh 1 4U. 4 cT. 55 OcHoBHOTO 3akoHy YKpaiHW, sIKOI0 BCTAHOBJIEHO, 110 KOKEH
Ma€ IPaBO IiCJIs BUKOPUCTAHHS BCIX HAI[lOHAJbHUX 3aCO0IB IPABOBOTO 3aXMCTY
3BEPTATHUCS 32 3aXUCTOM CBOIX MPaB i ¢BOOOJ /10 BIMOBIIHUX MIsKHAPOJHUX CY/I0-
BUX YCTaHOB YM /IO Bi/IIOBIIHUX OPraHiB MiKHAPOAHUX OpraHisalliii, wieHoM abo
YYaCHUKOM SIKUX € Ykpaina [13].

Parudikanis KonBeHilii Ta BU3SHaHHSA IOPUCAMKITIT €BPONENHCHKOTO CYy/ly O3HA-
Yae, 10 JisSJIbHICTh BCIX OPraHiB AepKaBHOI BJIaau, 0COOIMBO CYAOBUX, IX PillleHHS
i BUKOPUCTOBYBaHI IPOIIElypH, TaK CaMO gK 1 PillleHHST 3aKOHO/IaBUMX OPTaHiB, He
HOBUHHI CylepeynTy 1oJIoKeHHsM KoHBeHIii, TuM Oisibline, SIK y/Ke 3a3HA4ajioch
Butle, BijmoBigHo 7m0 4. 1 c1. 9 Koncrurynii Ykpainu KonBeHIlis € CKTasoBOIO
YACTUHOIO YKPAIHChKOI MTPABOBOI CUCTEMU.

HeobxiaHo 3ayBakKuTH, 1[0 HE3aJ€KHO Bl THUITYy B3AEMO/IIl BHYTPILTHBOAEPIKAB-
HOTO IpaBa Ta TPeIeAeHTHOTo TpaBa €Bporeiicbkoro cyay B CrpacOyps3i, BiH He
€ BUIIOIO 1HCTAHITIEIO IO BiJIHOMICHHIO /0 CY/IOBOI CUCTEMU JIepKaBU — yYaCHUIIL
Kongenliii, i He3Baxalounm Ha Iie, CIIPUMUMAETHCS €BPONENCHKOIO CITIJIBHOTOIO SIK
«KBa3icyZIoBUi oprady. €BpONENChKUI Cy/l He MOXKe CKacyBaTH PillleHHS, BUHECEHE
OPTaHOM JIep>KaBHOI BJIAJIM UM HAI[IOHAJIBHUM CY/IOM, He JIa€ BKa3iBOK 3aKOHO/IABIIIO,
He 3/iiicCHIOE abCTPaKTHUII KOHTPOJIb HAIliOHAJHHOTO 3aKOHOAABCTBA YU CYOBOI
MIPaKTUKU, HE Ma€ TpaBa JaBaT PO3MOPSKEHHS PO BXKUTTS 3aXO[liB, IO MAIOTh
OPUINYHI HACIZIKU. €BPONIENCHKUM CyJI PO3TJISI/IAE TIIbKU KOHKPETHI CKapTy 3 TUM,
11106 BCTAaHOBUTH, M JilicHO Oysu gomyiieHi mopyiieHus sumor Konsenmii. Onnak
€BpoTelchbKuii Cyjl Ma€ TIPaBO MPUCYIUTH «CIIPABEJINBE 3a/I0BOJIEHHS TTPETEH3i1»
y BUTISA (DiHAHCOBOI KOMIIEHCAIll MarepiaJbHOTO 30MTKY i MOPAJbHOI IIKOH,
a TaKOX BiJIIIIKO/lyBaHHSI CTOPOHI, 1[0 BUTPaJa, BCIX BUTpPAT.
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Bucnoexu. Takum umnom, €BpOIERChKUI Cyj He CTAaBUTh TOJOBHOIO METOIO
BUIIATy (PiHAHCOBOI KOMIIEHcAIlil 3a TIOpYIIeHHSI MpaB 3asiBHUKA, TOJIOBHE
3aB/IaHHST — 3BEPHYTHU yBary Ha caM (pakT mopyIieHHs BiAnoBigHux crateii Konsen-
il Ta HaJlaTH B PO3MOPSKEHHST 3assBHIKA BCi 3aCO0M 3aXMCTY, B SIKUX HoMy 0yJ10
Bi/IMOBJIEHO HAI[IOHAJIBHOIO TTPABOBOIO CUCTEMOIO.

IaTerpartist Hatrol gep:xasu B €BpOIEiChKe CIIBTOBAPUCTBO CIPUSITUME 320€3-
MEYEHHIO YiTKOCTI i PO3YMiHHSI TAKUX OCHOBHUX TIepe[yMOB: MacinTab i xapakrep
MpaB TPOMAJITH MMOBUHHI BiJITTOBi/JaT BU3HAHUM €BPOINEHCHKUM i CBITOBUM CIIiB-
TOBApUCTBOM CTaHIapTaM, BUKJIAJeHUM 30KkpeMa B KoHBeHIlii; HeoOXimHO mpar-
HYTH JI0 BKJIOYEHHSI B YKPAiHChKY MPABOBY CUCTEMY I 1HIIUX J[IEBUX MeXaHi3MiB
3/IICHEHHS TTPaB TPOMAJISH.
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The impact of decisions the european court of human rights on the legal system of Ukraine

The article describes the identifying areas of influence of the European Court on the legal system
of Ukraine, as well as the enforcement mechanism of decisions. Analyzes the problems that affect the
designated question and points of view of different scholars and practitioners.
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In Europe there are different documents — convention covenants, charters that provide and
ensure the inclusion of a special protection mechanism in case of violation of human rights. These
documents Convention on Human Rights and Fundamental Freedoms (Rome, 1950, hereinafter - the
Convention), which provides the most effective and real protection mechanism for human rights.
Convention not only proclaimed fundamental human rights, but also created a special mechanism to
protect them. The key to this mechanism is the European Court of Human Rights. European Court
of Human Rights (hereinafter - the Court) located in Strasbourg, France. Its jurisdiction extends to
forty-seven European states that are members of the Council of Europe and signatories.

Article 9 of the Constitution of Ukraine clearly states that international treaties, ratified by the
Verkhovna Rada of Ukraine are part of the national legislation of Ukraine. The Court can not apply
the law that governs the legal relationship in question, other than an international agreement. How-
ever, international agreements apply if they do not contradict the Constitution of Ukraine.

Urgency of the problem by the growth requirements of the rule of law in the judiciary, increas-
ing legal awareness of citizens and their activity to protect their rights and freedoms, the presence
of non judicial legislation with international legal acts. Procedural legislation of Ukraine in many
aspects not harmonized not only in line with the decisions of the European Court, but also to the
current constitution.

Ukraine ratified the Convention for the Protection of Human Rights and Fundamental Free-
doms July 17, 1997. Since then, the citizens of our country have an opportunity to apply for
protection of violated rights to the European Court. The Convention, the basic human rights and
freedoms, and in performance of work by an international agreement is necessary to consider the
interpretation of the Court. It follows from Article 32 of the Convention, according to which the
jurisdiction of the Court shall extend to all matters concerning the interpretation and application
of the Convention and its Protocols. The case-law of the European Court increasingly becoming an
important source of law in Ukraine.

The European Court is the subject of judicial lawmaking. The high authority of the European
Court was obtained by ensuring uniform interpretation and application of the Convention across
the entire European continent. Number of appeals to the European Court is growing, and more and
more of its decision relating to the interpretation of law, and the problems of its imperfection.Law of
Ukraine «On execution of decisions and application of the European Court of Human Rights» dated
February 23, 2006 by fundamental for the legal system of Ukraine provisions. The existence of prece-
dents of the European Court as a unique source of law is due, usually gaps in the law or its ambiguous
understanding. In terms of reforming legislation of Ukraine, the European Court in its systematic
conceptual models provide certain legislative activities.

The court is designed to ensure strict adherence to and compliance with the rules of the Conven-
tion by the States Parties. It carries out this task through the consideration and resolution of specific
cases taken him to the proceedings on the basis of individual complaints filed by an individual, group
of individuals or non-governmental organization. It is also possible filing complaints of violations of
the Convention by the State - a member of the Council of Europe of another Member State. Euro-
pean court can not reverse the decision rendered by a public authority or national court does not give
instructions to the legislator, the abstract does not control the national legislation or judicial practice
has no right to order measures with legal consequences. The Court considers only specific complaint in
order to establish whether indeed been admitted violation of the Convention. However, the Court has
the right to award <just satisfaction claim» in the form of financial compensation for material damage
and moral damages and compensation side that won all costs. European Court puts the main purpose
of the payment of financial compensation for infringement of the applicant's main task - to draw
attention to the fact of violation of the relevant articles of the Convention and provide the applicant
all remedies, where he was denied a national legal system.

Key words: the decision of the European Court of Human Rights, European Court of Human
Rights, European integration, the legal regulation, the legal system, the law.
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