NMPOBJIEMU 3AKOHHOCTI

YOK 343.36

B. A. Ko3zak,

KaHO. ropud. HayK, OoueHm
HauioHanbHUl yHigeepcumem
«FOpuduyHa akademis YkpaiHu
imeHi Spocnasa Mydpoeoy,

M. Xapkie

KPUMIHATIbHA BIAMNOBIAAJIbHICTb
3A NMOCTAHOBJIEHHA
CYOOEO (Cyaasamu) 3ABIAOMO
HEMNPABOCYOHOI'O
BUPOKY, PILLEHHA, YXBAJIK ABO NOCTAHOBM:
AHAII3 OCHOBHOI'O CKITAAQY 3NTIOYUHY

Y cTaTTi po3rnagarTbcst 06’'€KTUBHI 1 CyO’'EKTUBHI O3HaKU CKraay 3M04uHY, ne-
penbaueHoro 4. 1 cT. 375 KK (noctaHoBneHHs cyaaeto (cyansamu) 3aBifoMo Henpaeo-
CYAHOr0 BMPOKY, pilleHHs, yxBanu abo noctaHoBu), chopMyrnboBaHi BUCHOBKM LLIOAO
TNyMayeHHs HU3KK BiAMNOBIAHMX MOMOXEHb KPMMiHANbHOIO 3akoHoAaBcTBa YKpaiHu

CTOCOBHO A0cCrigXyBaHoi npobrnemu.

Knwuyoei crosa: cyaasn, 3aBigoMO HenpaBOCYAHUWA, BUPOK, PilLEHHSs, yxBana,

nocTtaHoBa.

CtaHoBNeHHA YKpaiHu sK
OeMoKpaTU4HoI, couianbHOI,
NpaBoBOI Aep)XaBuW HEMOXINBE
0e3 HanexHoro 3abe3neyeHHs B
KpaiHi cyqoBOro 3axmcTy npas Ta
cBobop noauHW. 3rigHo 3 4. 1
cT. 55 KoHcTutyuii [3; 1996. -
Ne 30. — Cr. 141] «<npaBa i cBo60-
OV NMIOOVHKW | TpOMaasiHMHA 3aXu-
watTbca cygom». lNpun ybomy
He3anexXHiCTb i He4OTOPKAHHICTb
cypaiB rapaHTyoTbca KOHCTUTY-
Lieto 1 3akoHamm YkpaiHu, BNnns
y 6yab-siknin cnocib Ha cyaais 3a-
bopoHsdaeTbes (CT. 126). Mpu 3ain-
CHEHHIi npaBocynaqa cyaai Hesa-
NEeXHi N NigKopTbLCA NuLLe 3a-
KOHY (4. 1 cT. 47 3akoHy YKpaiHu
«[lpo cygoycTpin i cTtatyc cya-

ais» Big 7 nunHa 2010 p. [3; 2010.
- NeNe 41-42; 43, 44-45. —
Crt. 529]), iX pilleHHS NOBUHHI
MOBHICTIO BiAnMoBigaTn BUMMOram
HaUiOHanbHOro 3aKOHOOaBCTBA.

OgpHieto 3 dopm 3110BXMBaHb
y chepi cBoevacHoro, cnpaseg-
nMBOro 1 6e3CTOPOHHLOrO pPoO3-
rmagy mn BUPiLLEHHA CyOoOBUX
cnpaB, 3a Ky nepegbadeHa
KpUMiHanbHa BignoBiganbHICTb,
€ NocTaHOBNEHHA cyaaeto (cya-
AsMK) 3aBiAOMO HENpaBOCYAHO-
ro BUPOKY, pilleHHs, yxBanun abo
noctaHoBu (cT. 375 KpumiHanb-
Horo kogekcy Ykpainm (gani — KK)
[3; 2001. — Ne 25-26. — CT. 131]).
Ak cnpaBeanMBo 3a3HavyaeTbCs
B HOPUAWNYHIN NiTepaTypi, 0cob-
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lMpob6neMu KpumiHanbHO20 npaea i KpumMiHono2ii

nuea Hebeaneka po3rnsaayBaHo-
ro 3N04YNHYy nonsrae B TOMy, WO
BiH YUYMHIOETBCA ocobamu, sKi
cami NoknunkaHi BignpaBnaTK
npasocynas [Ous.: 4, ¢c. 72, 73;
21, c. 110].

AHanizy OG’€KTUBHUX i
cy6’eKTMBHMX O3HAK cknagy 31o-
4yuHy, nepegbaveHoro ct. 375 KK,
npucesYeHi, 3okpema, poboTu
M. I. BaxaHoea, [1. C. bepasiHa,
O. B. KanniHoi, H. M. KBacHeBcb-
koi, O. O. Keawi, B. I. TioTtoriHa,
A. B. WWacHoro. OgHak He 3 ycima
TBEPAXXEHHAMWN 3a3HAYEHUX Ha-
YKOBLiB MOXHa norogntmucs, a 3
ypaxyBaHHAM OCTaHHIX HOBE
HaluioHanbHOro 3akoHogaBCcTBa
aesdki 3 HUX noTpedyTb yTOuY-
HEHHSA 1 PO3BUTKY.

[o uinen paHol HaykoBOI
ny6nikauii cnig BigHecTn gocnia-
XEHHS 06’€EKTUBHUX i CYD’EKTUBHUX
O3HaK cKnagy 3I104uHy, nepea-
6adeHoro 4. 1 ct. 375 KK, BuaB-
neHHs npobriem NpakTUYHOro 3a-
CTOCYBaHHSA Ui€l KpUMiHanNbHO-
npaBoBOT HOPMW i chopmynto-
BaHHA NpPOMo3nLin 3 yooCKOHa-
NEeHHHA KpUMiHaNbHOro 3aKOHO-
haBcTBa YKpaiHu, WO CTOCYETbCS
po3rnsaayBaHuUX NUTaHb.

CratTta 375 6yna poamiweHa
3akoHopgaBuem y po3sg. XVIII
Ocobnueoi yactuHu KK «3nouun-
HW NpOTW npasocyaasa». 3 npu-
BOAY OCHOBHOro 6eanocepeg-
HbOro 06’ekTa AOCHIgXYyBaHOro
3I104MHY Y NPaBOBIN HayKOBIN ni-
TepaTypi BUCNOBMEHI Pi3Hi TOYKK

30py. Y4yeHi-npaBo3HaBLUi HUM
BM3HAIOTb: «BiAHOCWHM NO 3A4iNC-
HEHHIO nMpaBocyaas BignoBigHO
00 3aKOHY A9 OXOPOHU npas ae-
pxaBu i rpomagsH» [12, c. 341];
HOpManbHY OiANbHICTE cyay no
BiANpaBneHHIO npaBocyans
[Owus.: 13, c. 117; 19, c. 48]; npwu-
HUMN 3aKOHHOCTiI B AiANIbHOCTI
CyAaiB No po3rnaay KpUmMiHanbHUX
i ymBinbHUX cnpas [14, c. 195];
«BIOHOCWHMU, CPSAMOBaHIi Ha BU-
KOHaHHSA 3aBAaHb CYAOYMHCTBA,
B ki 6u cdepi BOHO He 3ainc-
HoBanocb» [17, ¢c. 237]; nopsgok
BignpasfieHHs npasocyanq [[Auns.:
10, c. 173; 9, c. 298]; cyao4ynHc-
TBO [2, c. 20]; ycTaHOBRAEHUI NO-
psOoK peanisauil KOHCTUTYLIN-
HWX OCHOB 3AINCHEHHSA cyAdo-
YMHCTBA, YecTb i rigHicTb ocobu
[16, c. 237] ToLoO.

3a CBOE€EIO CYTHIiCTIO nocTa-
HOBIEHHS cyaneto 3aBigoMO He-
npaBoOCyAHOro CygoOBOro akTta
(BupoKy, piweHHs, yxBanu abo
NoCTaHOBMW) B YCiX BUNagkax no-
pylwye 3akpinneHi B 4. 3 cT. 129
KoHCTuTYUIT YKpaiHM OCHOBHI 3a-
caau CyAOYUHCTBA, 40 AKUX Chig
BiAHECTM 3aKOHHICTb, PiBHICTb
YCiX y4aCHUKIB CyaoBOro npote-
Cy nepea 3akoHOM i cydom, 3a-
6e3neyeHHa JOBEAEHOCTI BUHN,
3MaranbHiCTb CTOpPiH Ta iH.
Cy0’eKT LbOro 35I04NHY NpU NOro
BUMHEHHI rpy6o 3HeBaxae Bka-
3aHi KOHCTUTYLIIMHO-NPaBOBI NpK-
nucu. 3 ornagy Ha BUCMOBEHE
BBa)aeMo, L0 OCHOBHUM Oe3no-
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cepenHiM 00’€KTOM 35104MHY, ne-
penbadeHoro cT. 375 KK, cnig
BBaXxaTW CycnifnbHi BiAHOCUHMU,
sIKi 3a0e3Mne4vytoTb KOHCTUTYLiMHI
NPUHUMNKW OiSnbHOCTI cyay.

CnpuUYnNHEHHS WKOAW iHLLINM
BigHOCWHaM Yy pe3ynbTarTi nocTa-
HOBITEHHS Cyg4eto 3aBiAOMO He-
NnpaBoOCYAHOro CygoBOro akTa
[J03BONAE BUAINUTU TAKOX i NOro
nooaTKoBUN dpaKynbTaTUBHUN
OeanocepeHin o6’ekT. HUM, 30k-
pema, MOXYyTb ByTu XnUTTH,
3[0pOB’si, ocobncTa BoNs noan-
HW, T TpydoBi Nnpasa, YecTb, rig-
HiCTb, BiAHOCMHW BNACHOCTI, aB-
TOPUTET OpraHiB npaeocyans
Towo. AK cnywHo nigkpecnioe
0. O. KBawa, «HasBHiCTb 3a3Ha-
yeHoro gogaTtkoBoro 6eanoce-
peaHboro ob’ekTa cyTTEBO MiABU-
wye cycninbHy HebeaneyvHicTb
OAaHOro 3J104YMHY | TArHe nocwu-
NEeHHs KpuMiHanbHOI BigNoOBi-
JarnbHOCTi 3@ NOro BYUHEHHSA»
[10, c. 173].

Baxnunesot nepegymoBOI0
npaBuIibHOI KBanidgikauii 35104mM-
HY € BCTaAHOBJIEHHS (3a HasB-
HOCTI) noro npeameTa. Ha npega-
MeT NOCTaHOBIIEHHS Cyaaeto 3a-
BiJOMO HEMNPABOCYAHOI0 Cyg0BO-
ro akta B HaykKOBMX AXepenax
Oynun BMCNOBIEHI pi3Hi nornagu.
Tak, gedaki npaBHUKN OO0 HbOrO
BiAHOCATb BUPOK, pilUEHHA, YX-
Bany, noctaHoBy cyay [Owus.: 10,
c. 174; 9, c. 298; 16, c. 237; 15,
c. 1099]. 3 Haworo nornsaay, us
no3unuia He BignoBigae NOBHOM

Mipoto TekcTy 4. 1 cT. 375 KK,
3rigHO 3 SIKOK KpMMiHanbHa Big-
noBigankcHicTb nepenbayeHa 3a
NOCTaHOBIIEHHA Cyaaelo 3aBifo-
MO HerpasocydHoz20 (KypcuB aB-
Topa — B. K.) BupoKy, pilweHHs,
yxBanu abo nocrtaHoBu, TOGTO
neBHOro cygoBoro akTta. 3 ypa-
XYBaHHSIM BUKNageHoro, sik Bba-
YaeTbCH, NpaBUnbHile NnpeamMe-
TOM OOCRigXXYBaHOro 31104UHY
Tpeba BM3HaABATU came Herpa-
8ocyOHuUl CcyaoBWUIA aKT (BUPOK,
piweHHs, yxBany abo nocraHo-
By). Takui nigxig Ao po3ymiHHSA
npegmMmeTa 3yMOBIOE Hacamne-
ped HeoOXigHICTb 3'dCcyBaHHSA
3MIiCTYy TepMiHa «HenpaBoCyA-
HUY, SKUIA, IK cNpaBeasineo Bia-
3Ha4YaeTbCAa AesAKUMM axiBus-
MW, Ma€e MiXXranyseBuin xapakTtep
[Ous.: 7, c. 127; 6, c. 171].

Ha cborogHi BkazaHe NoHAT-
TS HE Ma€e CBOro neranbHOro BU3-
Ha4YeHHs, Xxo4a N BUKOPUCTO-
BYETbCHA AOCUTb LUMPOKO Y Pi3HO-
MaHITHUX HOPMaTUBHO-NPaBOBUX
akTax. Y npaBoBin nitepartypi
HUM OXOMSIOKThb BUNAAKN nocTa-
HOBITEHHS1 HE3aKOHHOro abo He-
o6rpyHTOBAHOrO BiAMOBIQHOTO
CyO0BOro akTa (BUPOKY, PilLIEHHS,
yxBanu abo noctaHoewu) [OQue.: 1,
c.23; 2, c. 22; 20, c. 512; 16,
c. 237; 15, c. 1100], wo, y csBoto
yepry, moxe OyTu MOB'sI3aHO 3
(a) nopyweHHsaM (HenpaBUbHUM
3aCTOCYBaHHAM) Cyadet HOpPM
mMaTepianbHoro abo npouecyanb-
Horo npasa 4n (6) Nnepekpy4YeH-
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HAM PaKkTUYHMX 06CTaBMH cnpa-
Bu [Oue.: 4, c. 73; 5, c. 29]. lNo-
pyLUEHHS HOPM NpaBa MOXe MaTu
2 nposiBK: a) 3aCTOCYBaHHSA Ccya-
O€elo 3aKkoHy (B LWUMPOKOMY po-
3yYMiHHi), SKUN HE MOBMHEH MaTK
MicLe B KOHKpPeTHOMY Bunagky
(Hanpuknag, BUHECEHHS 06BUHY-
BaNbHOro BUpPOKY ocobi, 3aBigo-
MO HEBMWHHIN Yy BYNHEHHI 31104M-
HY), i 6) HE3aCTOCYBaHHS 3aKOHY,
KU nignsaraB 060B’sI3KOBOMY
3acTocyBaHHIO (MPUMIpOM, BUHE-
CEeHHs BUNpaBayBasfibHOro BMPO-
Ky 0co0i, 3aBifOMO BMHHIN y BYn-
HEHHi 3MOYNHY).

[lo nepekpy4yeHHs dakTuy-
HUX o6CTaBUH cnpaBu BiQHOCATb
BUNAAKW, KON BUCHOBKW Cyay He
NiATBEPAXYOTbCA JOKa3aMu, 4O-
cnigXXeHumn nig 4ac cyaoBoro
po3rnagy, abo skwo He 6ynu
B3ATi 4O yBaru okasw, Lo Mornu
iCTOTHO BMJIMHYTU Ha BUCHOBKU
cyay, a TaKoX AKLL0 OCTaHHi Mic-
TATb CYTTEBI CynepeyHOCTI
ToLO.

BnanTtbca cnywHow Toyka
30py H. M. KBacHeBCbKOI, L0
AN BCTAHOBMEHHSA HeNpaBocya-
HOCTIi CyQ0BOrO pilleHHda aouinb-
HO BMKOPWUCTOBYBATU 2 KpUTEPIT:
HPUONYHUIA, AKUN YKa3y€e Ha He-
BiANOBIOHICTE BMMOram 3aKOHY
(mpouecyanbHoOro, MaTepianksHo-
ro), i @akTU4YHUM, — WO BKa3ye Ha
HEeBigNOBIAHICTb BCTAHOBIIEHUM
no cnpaei akTn4HMM obcTaBu-
Hawm [8, c. 422].

Ha gymky A. B. UacHoro,

ONs1 BAU3HAHHSA CyLOBOro akTa He-
npaBocygHMM HeobxigHo, wob
Noro HenpaBocygHicTb 6yna no-
nepedHbo nigTBepnXxeHa BU-
LWeCcToAWOK CygoBOK iHCTaH-
uieto [20, c. 513]. «... Agxe cygo-
Be pilleHHA MoXe b6yTu ckacoBa-
HO BUKJIHOYHO B NOPAOKY, Nepea-
©avyeHoMy npouecyanbHUM 3aKo-
HOMY», — BBa)katoTb aBTOPU OHO-
ro 3 komeHtapis go KK [15,
c. 1100]. I3 uieto nosuuieto paxie-
LiB HaBpsa4 4YM MOXHa norogu-
Tuco. lNo-nepLue, cam KpuMiHanb-
HWIM 3aKOH He BMMarae nonepea-
HbOro CKacyBaHHS HenpaBoCya-
HOro CygoOBOro akTa BuMLLECTOS-
WMM CcyaoM AnsS 3acTOCyBaHHSA
cT. 375 KK. lMo-gpyre, Ha wo
cnpaBeasIMBO HaronoLwyeTbCs B
HaykoBin ny6nikauii B. I. TioTtori-
Ha, O. B. Kanninoi 1 I. A. TiTka,
npu nepernsagi BUpoKy Cyaom
anensauinHoi 4Ym KacauinHol iHC-
TaHLUiT He 3aBXAMN € MOXIMBICTb
3po6UTN BUCHOBOK NPO NOro He-
npaBoCyAHICTb (LEN OOKYMEHT
MoXe (popmanbHO BignosigaTtu
BMMOram 3akoHy, O0yTu, Ha nep-
WM nornan, 3akoHHUM Ta
obrpyHTOBaHMM). | Tinbkn wns-
XOM MpoOBeAEeHHA cnigyux gin
BOAETbLCS KOHCTaATyBaTW MnocTa-
HOBITEHHS Cyg4eto 3aBiAoOMO He-
NnpaBoOCYAHOro CygoBOro akTa
[19, c. 48].

[NCKYCiNMHMM TakoX € NNTaH-
HS LWOAO XapaKkTepy MopyLleHb,
WO MOXYTb MOCNYXWUTKU nigcTa-
BO AN BM3HAHHS CyAOBOrO
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aKkTa HenpaBocygHuUM. Tak, Ha
nepekoHaHHsa A. B. lLlacHoro,
«nNigCcTaBOo AN BU3HAHHS BUPO-
Ky HENPaBOCYAHMM € iCTOTHE Nno-
PYLWEHHA HOPM KPUMiHANbHOTIO
Ta KpUMiHanNbHO-NpoLecyarnbHO-
ro 3aKOHO4AaBCTBA, SIKi BNINUHYIN
Ha BUpPiWEeHHS KPpUMiHanNbHOI
cnpasu no cyTi» [20, c. 513].
H. M. KBacHeBCcbKka BBaxae, WO
He TArHe 3a cob0ot KpUMiHaNbLHOI
BignosiganbHocTi 3a cT. 375 KK
MOCTaHOBIIEHHSA 3aBiJOMO He-
NpaBOCYAHOro akTa, Ik He BU-
pilwye cnpaBu no cyTi (Hanpwu-
Knapg, HeoOrpyHToBaHa BigMoBa
BMKNMKaTK ceigka) [8, c. 422].
O. 1. HoBak nponoHye HaBiTL 3a-
KOHOZABYO 3aKpinUTX NOJTOXKEH-
HS, WO NpegMeToM po3rnagyBea-
HOro 3no4nHy Tpeba BM3HaBaTu
nuwe HenpasoCyAHi pilleHHS
cyay no cyTi cnpaBu 1 Ti, WO Npu-
NMaTbCA Ha AOCYA0BUX CTafiaxX
KPUMIiHaANbHOIoO NMpPOBaAXEHHS,
noe’si3aHi 3 oOMeXeHHAM 0co-
ouctoi ceoboam rpomaasH [16,
c. 239].

3 HaBedEeHUMU Ha Lo Mpo-
onemy nornsagamMmm Mnm He MOXe-
MO BUCIIOBUTK conigapHocTi. He-
BiQHECEHHS HENPaBOCYAHUX CY-
OOBUMX aKTIiB 3 TaK 3BaHUX «Mpo-
MiDKHUX NMUTaHb» 0O npegmeTa
OOCNigXyBaHOTro 3/7104YMHY He
I'PYHTYETbCA Hacamnepes Ha ca-
MoMy TekcTiy. 1 cT. 375 KK, skoto
AKNXOCb 0OOMeXeHb i3 LibOro nu-
TaHHA He BcTaHoBMOETbCS. He
MO>XHa BU3HATU KOHCTPYKTUBHOIO

i Nfpono3unuito NpaBo3HaBLiB, AKi
BBaXatTb, WO NOTPiGHO okpec-
NUTN MEXi KpMiHanbHOI BignNoBi-
JanbHOCTi 3a NOCTaAHOBJIEHHA
cyponer 3aBigomMo HenpaBocyd-
HOro Cy4OBOrO akTa LWIISAXOM
BHECEHHS BignmoBigHUX 3MiH A0
KK.

Y TOM Xe yac 3 ornagy Ha
00CTaTHbO BENUKY KiNbKiCTb 3a-
KOHOAABYMX aKTIB, LLO pernamMmeH-
TYIOTb QidNbHICTb CygOBUX Op-
raHiB No 34iNCHEHHI0 NpaBocya-
08 B gepxasi, IX MIHNUBICTb,
npeaMeTHy i npoueaypHy pisHo-
MaHiTHICTb, HEOAHOPIAHICTL BU-
KOPUCTOBYBAHIN Yy HUX OpUanNY-
HOI TepMiHOMOriT BBa)XaeMo Ao-
LinbHMM 3akpinutm B 4. 1
cT. 375 KK pogoBe NOHATTA «He-
npaBoOCyAHNIN CYLOBUIN akT» AN
no3HavyeHHsa npegmMmeTa gocnia-
KYBaHOTIO 3/T04UNHY.

Y Hayui KpMMiHanbHOro npa-
Ba iCHye ogHOCTanHa gymMmKa, Lo
3a KOHCTpPYKUi€ O0B’EKTMBHOI
CTOPOHMU CKNag po3rnsigyBaHoro
3ro4unHy (4. 1 cT. 375 KK) € dop-
ManbHum [due.: 16, c. 238; 5,
c. 29; 19, c. 46; 11, c. 851]. Cyc-
ninbHO Hebe3ne4vyHolo Aieto B HbO-
MY BUCTYNae MOCTAHOBIIEHHSA
cyageto (cyaasmu) 3aBigomo He-
NnpaBoOCYOHNX BUPOKY, PilLEHHS,
yxBanu abo noctaHoBu. LLnaxom
e 6e3fianbHOoCTi Len 35104UH He
BUYNHAETbLCS.

3 ypaxyBaHHAM HaBeLEHOIO
NocTae NUTAHHA NPO PO3KPUTTS
3MIiCTY KOHCTpPYKLUIiT «MOCTaHOB-
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NeHHs cyaaelo cyqoBOro akTay.
AHani3 HM3KM npouecyanbHUX
HopwMm (cTaTtewn 366, 367, 371, 376
KpuMiHanbHOro npouecyanbHoro
kogekcy Ykpainu [3; 2013. — Ne 9-
10. — Cr. 88], ctaten 209 i 218
LimBinbHOro npouecyarnbHOro Ko-
nekcy Ykpainu [3; 2004. — Ne 40-
41, 42. — C1. 492], ctaten 160 i
167 Kogekcy agmiHicTpaTMBHOIo
cygoymnHcTtBa Ykpaiuu [3; 2005. -
Ne 35-36, 37. — CT. 446], cTaten
82, 82", 85 locnogapcbkoro npo-
LecyanbHOro kogekcy YkpaiHu
[3; 1992. - Ne 6. — CT. 56]) gos-
BONSiE CTBEPAXYBaTH, O BOHO
oxonnoe cobo NeBHUN KOMM-
nekc popmManbHO BU3HAYEHUX,
MocnigoBHMX | B3BAEMOMNOB'A3aHUX
Oin cynni, siki MoXHa krnacudiky-
BaTW B y3ararilbHEHOMY BUMNAai
3a TakMmu eTanamu:

1) yxBaneHHsd BignoBigHoOro
pilleHHs no cnpaei (SKk npaBuno,
BinOyBaeTbCcHA B Hapagyin Kim-
HaTi);

2) opopMIieHHs, TO6TO ckna-
AEHHSA NOro y neBHY NMUCbMOBY
npouecyanbHy dopmy (BUpPOK,
piweHHs, yxBana abo nocraHo-
Ba);

3) nmignncaHHsa cygoBoOro
akTa;

4) ioro nporonoLeHHa (go-
BEOEHHSA 3MICTYy aKkTa Ao Bigoma
y4YacHUKIB npouecy).

3akiH4eHMM 3104nH Tpeba
BBa>xaTu 3 MOMEHTY MpoOrono-
LLEeHHS CKnaaeHoro n nignucaHo-
ro HenpaBOCYOQHOro Cy4oOBOro

akTa, npnyomy HabpaHHS HUM 3a-
KOHHOT CMN Ta MOro HacTynHe
BUKOHaHHA nepebyBatoTb 3a Me-
Xamu gocnig)XyBaHoro cknagay.

Migkpecnnmo Takox, Wo ns
KBanidikauii gin BMHHOro 3a
cT. 375 KK He Mae 3Ha4eHHs:
(a) cynom dkoi iHCcTaHuiT (nepLuoi,
anensauinHoi Ym kacauinHoi) 6ynn
NOCTaHOBJIEHI HENPAaBOCYHI BK-
POK, pilleHHs, yxBana abo noc-
TaHoBa; (6) rany3eBa Hanex-
HiCTb crnpaBu (KpUMiHanbHa,
LUMBifibHa, agMiHicTpaTMBHa, roc-
nogapcbKa TOLLO), 3a KO Moc-
TaHOBMEHO HenpaBOCYAHUN CYy-
OOBUN aKkT; (B) HENPaABOCYAHUMMU
€ BUPOK, pilleHHs, nocTaHoBa
abo yxBana, NOCTaHOBJIEHI cya-
Oet 0gHO0CO060BO YN CYAOM KO-
nerianeHo.

Cy0’ekTnBHa CTOpOHa poO3-
rMs4yBaHOro 3M04MHY XapakTe-
pPU3yeETbCA HAABHICTIO NULe nps-
MO0 YMUCIY, OCKiSIbKM BUHHUN
3aBigomo (To6TO OOCTOBIPHO) yC-
BiJOMITIO€E, L0 NOCTAHOBNSE He-
npaBoOCYAHUIN CydoOBWI akT i ba-
»Xae uyboro. MotmBm n meTa 3a
y. 1 c1. 375 KK 3Ha4yeHHa and
KBanidgikauil 3M104YMHY He Ma-
I0Thb.

BuHeceHHs HenpaBOCyaHO-
ro Cy4oBOro akTa Yepes NoMUIKu
BUKIIOYAE MOXINMBICTb 3aCTOCY-
BaHHA cT. 375 KK. Ak Harono-
LWYyeTbCSA B yxBani konerii cyaais
CypoBoi nanatu y KpuMiHanbHUX
cnpaBax BepxoeHoro Cygy Yk-
paiuu Big 11 kBiTHa 2002 p.,
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«came no cobi ckacyBaHHsI BUpO-
Ky 3a M’AKiCTI0 NPU3Ha4YeHoro no-
KapaHHSA He CBig4YUTb NPO BUHE-
CEHH4 3aBiJOMO HENPaBOCYAHO-
ro smpoky» [18, c. 132]. BogHo-
Yyac NOCTaHOBMEHHS cyaaeto He-
npaBoOCyAHOro CygOBOro akTta
BHaCnNi4OK HEBMKOHaHHS abo He-
HaneXHoro BMKOHAHHA CBOIX
cny60Bnx 060OB’A3KIB 3a HadAB-
HOCTI iHWKMX HeobxiaHUX O3HaK
Moxe O6yTu kBanigikoBaHo 3a
cT. 367 KK ak cnyx6oBa He-
nbanictb. B iHWKMX Bunagkax
YUYMHEHE MOXe po3rnagaTmcs sk
npodgecinHa nomunka 4n guc-
uunniHapHWmm NPoCcTynoK.
MNpuMHUMNOBUM i OAHOYACHO
ONCKYCIMHUM CTOCOBHO cknapy
AOCHiAXYBAHOro 3M0YUHY € NU-
TaHH4A Npo noro cyb’ekta. Yuma-
N0 BYEHUX BM3HAE HUM MOPYH i3
Cyoner TakoX HapoaHoro 3aci-
AaTtens i NPUCSXXHOro Npu BUKO-
HaHHi HAMM NOBHOBAXEHb LWOA0
HanexHoro BignpaBfieHHA npa-
Bocyana [Oue.: 1, c. 24; 10,
c. 175; 16, c. 239; 5, c. 30; 11,
c. 852]. Ceoto no3uuito HayKoBUi
apryMeHTyTb NOCUMAaHHAM Ha
y. 4 c1. 124, 4. 1 c1. 127, 4. 2
CT. 129 KoHCcTuTYUIT YKpaiun, 4. 2
CT. 1, 4. 2 cT. 57 3akoHy YKpaiHu
«[Mpo cygoycTpin i cTtatyc cya-
aiB». 3a iXx HOpMaTUBHMMMK NPU-
nMcamu cygoBy Bnagy B YKpaiHi
peani3yloTb He TiflbKK Npogecin-
Hi cyadi, a y BU3HAYEHMX 3aKo-
HOM BMMNagKax TakoX HapoAHi 3a-
cigateni i NPUCSXHI WSAXOM

3[iINCHEHHA NpaBocyaas B pam-
Kax BignoBigHMX cygoBuX npoue-
ayp. MNpu ubomy HapoaHi 3aciga-
Teninig yac posrnaay v BupilleH-
HS cnpaB KOPUCTYHOTbCSA MOBHO-
BaXeHHSAMU cyaai. Takum YMHOM,
NPUXUITBHUKN 3a3HA4YeHOT TOYKN
30pYy, MO CYTi, OTOTOXHIOKTb MNO-
HATTA «npodecinHum cygna»,
«HapoAHMW 3acigatenb» i «nNpu-
CSOKHUIAY.

[lincHo, 3akoHogaBelb 3a-
Kpinue npaBuIio, WO B okpecne-
HUX 3aKOHOOaB4O BMMagKkax Ha-
poAHi 3acigaTteni i NpUCsXHi BK-
KOHYIOTb 000B’A3KM 3 Bignpa.-
NeHHsa npaBocyaas pasom 3 Npo-
decinHumm cygoamn. OgHak, sk
BOavaeTbcH, Ue He gae gocTtat-
HiX NigcTaB MOBHICTIO OTOTOXHIO-
BaTW LKUX CyO’eKTiB — HOCIIB Cy-
[oBoI BNagu B YKpaiHi. BukoHaH-
Hs1 000B’A3KIB 3i 3AiCHEHHA npa-
BOCYA4SA He NepeTBOPHOE aBTO-
MaTU4YHO HapOAHOro 3acigartens
YM NPUCSXKHOIO Ha NpPodeCiINHO-
ro cyaaw. Ix cratyc (npasa i
o6oB’A3kK), Nnpouegypa npmuaHa-
YeHHS, 3BiNlbHEHHS, BUMOIN [0
BiKY, OCBITHbOrO PiBHS, CTaxy po-
60TW, TPMBANOCTI NPOXUBAHHSA
Ha TepuTopii YKpaiHu TOLLO CyT-
TEBO pi3HATbCA. Po3MexoBye Ui
NOHATTA 3akoHodaBeub 6e3no-
cepegHbo 1 y KK. Tak, y cT. 377
KK nepepbayeHo KpuMiHanbHy
BignoBiganbHICTb 3a NOrposy
abo HacunbCTRO WoAOo cyani, Ha-
POAHOro 3acigaTens Ym Npucsx-
Horo; y cT. 378 KK — 3a ymucHe
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3HULEHHA abo NOLWKOOXEHHS
MaliHa cyaai, Hapo4Horo 3aciga-
Tens 4m NpuUcsikHoro; y cT. 379
KK kpuMiHanbHO kKapaHum BU3-
HaeTbCA MNOCAraHHA Ha XUTTHA
cypai, HapogHoro 3acigarens uu
NPUCSXHOIO y 3B’A3KY 3 iX Aisnb-
HICTIO, MOB’A3aHOLO i3 BignpaB-
neHHsaMm npasocynnd. Ak 6avn-
MO, Y MepenidyeHnx crartTax
KPUMiHaNbHOro 3aKOHY 4iTKO
NpoBeAEHO PO3MEXYBaHHA Ta-
KUX KaTeropin, sk cygad, Hapoa-
HUIM 3acigaTenb i NPUCAXHUA. A
TOMY BUOAETbCHA HENOTIYHUM
BKlagatun B OgHE W Te X came
NMOHATTS B MEXax 04HOro po3agi-
ny KK pisHui 3micT.

YpaxoBylo4un BuknageHe, a
TakoXx 06CTaBUHY, LLO 3aKOHOAA-
Belb OAHO3HA4YHO BKasaB y 4. 1
cT. 375 KK Ha cyG’ekTa 310o4unHy,
BBaXkaeMo OifbLL NEPEKOHIINBOIO
Mo3uLito TUX OOCHIOHUKIB, AKi Bif-
HOCATb OO0 OCTaHHbLOrO nuue
cypato [15, c. 1100].

Cnupatouncb Ha nornunbne-
He BUBYEHHSA OO’€KTUBHUX i
cy6’eKTMBHMX O3HAK cknagy 31o-
4yunHy, nepegbaveHoro ct. 375 KK,
MOXXEMO CPOPMYNIOBATH HACTYN-
Hi BACHOBKW.

1. OcHoBHUM 6e3nocepea-
HiM O00’'€EKTOM MOCTaHOBJIIEHHS

cyponer 3aBigomMo HenpaBocyd-
HUX BUPOKY, PilLEHHS, yXBanu
abo nocTtaHoOBM € cycninbHi Bia-
HOCWHMU, WO 3abe3neyvyroTb KOH-
CTUTYLINHI NPUHLUMAN LissNIbHOCTI
cyay, a AodaTtkoBMM dpakynbTa-
TUBHUM OO’€EKTOM — XUTTAH,
30pOB’sl, 0COOUCTY BOIIO NIOAN-
HW, T TpydoBi Nnpasa, YecTb, rig-
HiCTb, BiAHOCMHW BNACHOCTI, aB-
TOPUTET OpraHiB npaBocygas Ta
iH.

2. NpeamMeToOM 3M04YUHY
BUCTYyNa€ HEMpPaBOCYAHUI Cyn0-
BUI aKT.

3. 3a KOHCTpyKUi€l
06’EKTMBHOI CTOPOHM CKNag 3110-
4YuMHy, nepegbaveHmn y. 1 ct. 375
KK, € dhopmanbHuM i nonsrae B
NOCTaHOBIIEHHI cyaaeto 3aBifo-
MO HenpaBOCYAHMX BUPOKY, pi-
WEeHHS, yxBann abo nocTaHoOBMW.

4. lNocTaHOBNEHHSA HEMNpPaBo-
CYOHOro CyAOBOro akTa OXOmnoe
cobol KOMMNNEeKC Takux Ain, gk
MOro yxBaneHHs, CKknageHHs,
nNignMcaHHs i NPOrosfioweHHS.

5. I3 cyB’eKTMBHOI CTOPOHMU
BWMHHWI JOCTOBIPHO YCBIAOMIIIOE,
WO NOCTaHOBMNSE HenpaBoCya-
HUIN CyOOBWUI aKT.

6. Cyb’ekTom gocnigxyea-
HOro 3I104YMHY MOXe OyTu nuwe
cynps.
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YFONOBHAS OTBETCTBEHHOCTb 3A BbIHECEHME CYObEN (CYObSAMMU)
3ABEJOMO HEMPABOCYOHOI'O NMPUIOBOPA, PELLEHUA, ONPEOENEHUA
nnu NOCTAHOBINEHUA: AHAITIM3 OCHOBHOIO COCTABA NPECTYNMNEHUA

Kosak B. A.

B ctatbe aHanunsupyloTca 06beKTUBHbIE U CyObeKTUBHbLIE MPU3HAKM COCTaBa
npecTynneHus, npegycMoTpeHHoro Y. 1 cT. 375 YK (BbiHeceHue cyabén (Cyabsimm) 3a-
BEIOMO HEMPAaBOCYQHOIO NPUroBOpa, PeLIeHUs, oNpeaeneHns UM NoCTaHOBIEHNS),
copMynMpoBaHbl BbIBOAbI B OTHOLLIEHUN psAa COOTBETCTBYIOLLUX MOMOXEHUNA yro-
NOBHOrO 3aKOHOAATENbLCTBA YKpauHbl NPUMEHUTENBHO K Uccneayemon npobneme.

Knrouesble cnosa: cyabs, 3aBeJOMO HENPABOCYAHbIN, NPUrOBOP, peLleHune, on-
peaeneHve, NOCTaHOBIEHNME.
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CRIMINAL RESPONSIBILITY FOR MAKING DELIBERATELY UNJUST
SENTENCE, DECISION, DEFINITION OR RULING BY A JUDGE (JUDGES):
ANALYSIS OF THE MAIN CORPUS DELICTI
Kozak V. A.

The article deals with objective and subjective signs of corpus delicti, presupposed
by p. 1 Art. 375 of the CC (making deliberately unjust sentence, decision, definition
or ruling by a judge (judges), forms conclusions concerning interpretation of several
corresponding provisions of the criminal legislation of Ukraine regarding researched
problem.

Key words: judge, deliberately unjust, sentence, decision, definition, ruling.
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0. B. €BpokimoBa,

KaHO. ropud. HaykK
HauioHnanbHul yHisepcumem
«FOpuduyHa akademis YKkpaiHu
imeHi Spocnasa Mydpoeoy,

M. Xapkie

NMUTAHHA SACTOCYBAHHA CNEUIANIBHUX NMPABUN
NMPU3HAYEHHA NMOKAPAHHA

CrtatTa npucBsayeHa npobnemi 3acTocyBaHHS crnelianbHUX NpaBun Npu3HayeH-
HA nokapaHHs. lNMpoBegdeHa ix knacudgikauis, po3rnsaHyTO NMMTAHHSA X CNiBBigHOLEH-

HA.

Knoyoei criosa: cnedianbHi NnpaBuna Npu3HavyeHHs MoKapaHHs, KOHKYpeHLis,

Knacudikauis.

MpuaHayeHHa nokapaHHA —
eTan 3acToCyBaHHA KpUMiHamNb-
HOro 3aKoHy, Ha SsKOMYy NigBO-
ONTbCA MiACYMOK BCiel Aianb-
HOCTi MPaBOOXOPOHHUX i CyA0BUX
opraHiB. Came ToMy B Hayui
KpUMiHanbHOro npaea Tak 6arato
yBarn npuginaetbCs NUTaHHAM
NpU3Ha4YeHHSa NOKapaHHA 3a BYM-
HEeHUI 3no4unH. OKpemi acnekTun
uiei npobnemn posrnsaganvcs B
po6oTtax M. I|l. BaxaHoBa,
€. B. bnaroea, I. A. Kpirepa,

J1. NN. Kpyrnikosa, B. I. TioTioriHa
Ta iH. YTiM, He3Baxatoumn Ha ue,
BOHA W OOCi 3anuwaeTbca of-
Hi€elo 3 HanWbinblWw akTyanbHUX i
notpebye noganbwunx gocnig-
XeHb, OCKiNbKW AesKi 11 acnekTu
abo He oTpuManu HanexHoi Ha-
yKOBOi po3pobkn, abo Bumara-
I0Tb NEPEOCMUCIEHHS 3 ypaxy-
BaHHSIM OCTaHHiIX HOBOBBEAEHb
Yy KpMMiHanbHe 3aKOHO4aBCTBO
YkpaiHu. Npu3HavyeHHa nokapaH-
HS nonarae B obpaHHi cyaom
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