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IDKEPENA ®OPMYBAHHS MAMHA NOOPYX)XA

CratTa npucBsyeHa Buaam gxkepen OpMyBaHHs MairHa MOAPYXOKS, 30Kpema,
nopsaKy 1 nigctaBam HabyTTA HAMKW MalHa nif, Yac CninNbHOro NPOXUBAHHS, 34iINCHEHHS
NigNPUEMHNLIBKOT AiSNbHOCTI, BHECEHHS MalHa A0 CTaTyTHWUX KaniTanis rocnofapcbkux
TOBapWCTB i NPMBATHWX NiANPUEMCTB, CyTTEBE 36inbLUEHHS MaliHa abo 1oro nokpatlaH-

Hs1 3a Yac nepebyBaHHA y WNOGI 3@ paxyHOK CMiNbHUX KOLUTIB.
Kniroyosi criosa: nogpyxoks, crifibHa BracHicTb, MaHo, HabyTTH, NianpueMHULbKa

DiSiNbHICTb, rocnogapcbki ToBapucTea.

Moapy»}oka 3a vyac nepebyBaH-
HA y wnobi HabyBae ManHo, sike
BignoBsiaHo Ao Y. 1 ct. 60 CimeriHo-
ro kogekcy Ykpainu (gani — CKY)
HanexwnTb NOMY Ha npasi CNifbHOI
CyMicHOI BniacHocTi. [1poTe ue He
BMKIIOYAE TOrO, WO KOXEH 3 noa-
PYXKA MOXe MaTu MaWHO i Ha
npasi NpMBaTHOI BNACHOCTI, TOBTO
NpaBOBUIA PEXMM CNiNbHOI BRac-
HOCTi TaKOro MaviHa He CTOCY€ETbCS.
Lle manHo: (a) ke Hanexano Kox-
HOMY 3 NOAPYXOKS OO0 YKNaaeHHS
wnoby; (6) HabyTe KOXHMM 3a Yac
wntoby, ane Ha NigcTaBi 4OroBopy
AapyBaHHA abo B NOpsAaKy cnagky-
BaHHS; (B) HabyTe Helo, HUM 3a Yac
wntoby, ane 3a KoLTK, SKi Hanexa-

nm i, nomy ocobucto (n. 1-3 4. 1
ct. 57 CKY). 3akoHogaBeLb Ha3u-
Ba€ Le MalHOM TaKuM, WO € 0OCO-
BUCcTO NpPMBATHOW BRACHICTIO
APY>XUHWN abo Yonosika.
YHacnigok uboro BMHUKAOTb
2 pi3HMX MPaBOBUX PEXMMU MalHa
NOAPYXOKSA: OAMH — TX ChinbHa Bnac-
HICTb Ha ManHO, ApPYrMin — okpema
BMNACHICTb KOXXHOTO 3 H1X. Baxnueo
npy LUbOMY BCTAHOBMUTU, 3aBASKU
AKMM kepenam opMyeTbCsa mam-
HO MOAPYXOKS. |13 npnBoay LbOro B
LMBINbHO-NPaBOBIN HayLi TOYUTLCSH
aKTUMBHa OMCKYCisl, a 3aKOHO4aBC-
TBO JOBONi CyNepeYnmBo perynoe
BignoBigHi BiAHOCWHMU, LLO He [03-
BONSE BpaxyBaTwu BCi HioaHcu. Lli
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npobremn nopywyBanuncb y npa-
USX TAKUX BITYN3HAHUX YUEHNX, K
I. B. 2Kunixkoea, 0. C. YepBoHuiA,
A. B. I'punsik, B. |. Tpy6a, 3. B. Po-
MOBCbKa Ta iHLLi, ane, Sk 4oBOAUTb
Cy[0Ba NpaKTMKa, YMMaro NUTaHb
3anuwarTbCa BigkputuMmn. MeToto
0aHoI CTaTTi € OKpecrieHHa Buais
pKkepen HabyTTa NOAPYICKSIM npa-
Ba CNirNbHOI BNIACHOCTI, a 3aBAaHHSA
— aHani3 nigcras, LWo noknagaTb-
Cs B OCHOBY TaKoro npaBoHabyT-
TS.

3BepTac Ha cebe yBary Te, §K
dopmyntoeTbest B CK YkpaiHn pxe-
peno BUHUKHEHHS NpaBa BracHOCTI
NOAPYXXKSA Ha CniNbHEe ManHO: Le
noro Habymmes 3a vac wno6y [10].
3Ha4yeHHsa TepMiHa «HabyTu»: OT-
pumaTun, HaxuTtn, ob63aBecTucs,
cTaTv BNacHuKom [1], Harpomaaxy-
BaTW NPOTAroM AKOrocb yacy [15].
Mepwe n yeTBEpPTE 3HAYEHHSA HE
LiSIKOM TOYHO BigOMBAaE CYTHICTb
BiJHOCWH, 3aBOSKM SIKUM MOAPYAOKS
CTae BITACHUKOM CrifIbHOro ManHa.
Loao iHWnx, To 3 iX BXUBAHHAM
acoLlOETLCS CriribHe HaKoMMYeHHd
MariHa, JOSTy4YEeHHS A0 LbOoro npo-
uecy 060X 3 MOAPYIOKSI.

MNpun LboOMy 3aKoOHOAABELb HE
CTaBMWTb Y 3alieXHiCTb TaKkoro Ha-
KOMUYEHHs manHa o60oB’A3KOBY
©e3nocepegHto npawto 060x 3 noa-
pyxoks. Bknag y HabyTT4 cninbHo-
ro MamHa MOXe BHOCUTUCH He TilNlb-
Kn 6eanocepegHiMuM 4isM1 OAHOro
ab0 KOXXHOrO 3 NoAPYXKS, a 1 ono-
cepeakoBaHNMK OissMyn ogHoro abo
KOXHOro 3 HUX. Hanpuknag, XTocb

OAVH i3 noapyxxksa npautoe abo
30IACHIOE MiANPUEMHULBKY Oisinb-
HICTb, Sika MPUHOCUTb NPUBYTOK,
apyrun — 3abesnevye Ons Uboro
HanexHi nobyToBi yMOBU: Bede O0-
MallHE rocnogapcTBo, FOTye Xy,
npubupae, gornsaae 3a AiTbMu
Towo. Lla npausa xoya n npoayk-
TMBHa, ane HenpubyTkoBa, OAHaK
3aBAOSKM I ycyBaeTbCs 6arato npo-
©newm cninbHoro nodyTy.

Tomy 3akoHogaseub y Y. 1
cT. 60 CK YkpaiHu 1 BU3HauuB, LWo
MarHo, HabyTe Nogpy»oKaM 3a Yac
Wby, HaNeXxuTb OPYXWUHI K Yo-
NOBIKOBI Ha Npasi CMifIbHOT CYMICHOI
BIACHOCTI He3areHo Big Toro, Lo
OAWH 3 HUX 3 MOBaXHOI MPUYNHU
(HaBYaHHS, BeAEHHS AOMAaLLHBOro
rocnogapcTea, Aornsa 3a AiTbMu,
xBopoba ToLo) He MaB CaMOCTil-
Horo 3apobiTky (goxoay). |Hakwe
KaXky4yu, BaXXITMBUM Y BCTAHOBIIEH-
Hi NpaB Ha cniflbHe ManHO € Chiflb-
HICTb MPOXMBAHHSA, NPUAHATTA pPi-
WeHb Npo HabyTTa manHa i noTpe-
0a B UbOMY, CMINbHICTL iHTEPECIB |
B3aEMHe JOMOBHEHHS [ilh KOXXHOro
3 N0ApYXKA Ans rigHOro icCHyBaHHS
CiM’T sIK Takoi. | HaBnakum, cyg Moxe
BU3HATN OCOBUCTOK MpUBATHOM
BINACHICTIO ApYWHK (abo 4onosi-
ka) manHo, HabyTe Het (HMM) 3a
yac iX OKPeEMOro MpoXuBaHHSA y
3B’A3KY 3 (PaKTUYHUM MPUMNUHEH-
HAM LWNAOHNX BiAHOCKH (4.6
cT1. 57 CKY), konv Hemae n HamipiB
HabyBaTn ManMHO NS CNiNbHOro
BUKOPUCTaHHSA, SK i Jxepen ong
LbOoro.
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BignosigHo oo y. 2 c1. 60 CKY
00’eKTOM npaea CniflbHOT CYMiCHOI
BMacHoOCTI € 3apobiTHa nnarTa,
MeHcia, cTuneHaia, iHWi aoxogw,
ofeprkaHi ogHMM 3 noapyxoks. MNpu
LbOMY 3aKOHOOABELb HE PO3KPU-
Bae€ MOHATTA «JoxXoau» Ta IX oxe-
pena, npo ski TyT ineTbca. MoxHa
NpuUNycT1TK, WO Le Aoxoq Big nig-
NPUEMHULBKOT AianbHOCTI, Big pe-
anisauii npaBa iHTenekTyasnbHOI
BNACHOCTI Ha TBOPW, aBTOPOM SAKMX
€ OAWH 3 nogpyxoks, abo npas 3
naTeHTiB, BUAAHUX Ha roro im’a. Ha
Xanb, WOAO UbOro NUTaHHS B Cy-
OOBIV NpakTULi Hemae €QHOCTI.

AKwo posrnsgatn gxepena
OTPMMaHHA 0oXo4y Bif 34iNCHEHHS
NiANPUEMHULBKOT OisiNbHOCTI, TO Le
Moxe BigbyBaTucsa 3a ymoB Ae-
p>XaBHOI peecTpaL,il ogHoro 3 noa-
py»;oKkst cy6’eKToM MigNpUEMHNLIBKOI
OianbHOCTI 6e3 CTBOpPEHHS Hopu-
OWNYHOT ocobu abo Akwo noAa-
PYXOKSIM CTBOPEHO IOPUAMNYHY OCO-
Oy SK Il EGUHNUM 3aCHOBHUKOM, TakK
i pasomMm 3 iHWKMK ocobamu. Lle
Moxe OyTun Oyab-sike rocnogapcbke
TOBapucTBo abo npuBaTtHe nianpu-
€MCTBO. |[HWMMKM cnoBamu, XTOCb i3
noapyXeKs BKMagae KowTu B Mig-
NPUEMHULBLKY iSNbHICTb, 30iACHIO-
BaHy HMM 6e3nocepeaHLo abo ono-
cepeakoBaHO (4epe3 CTBOPEHY
opuanyHy ocoby) n oTpumye Big
LIbOro JOX0AWN, OCKiNbKy MeTa Takoi
LisStNbHOCTI — OTPMMaHHS NpUByTKy
(cT. 42 NocnogapcbKoro Kogekcy
YkpaiHu).

lNocTae 3anuTaHHSA: XTO XX Mae

npaBo Ha (a) YyacTuHy NpubyTKy,
O BUMNMAYYy€ETbCHA OQHOMY 3 Noa-
pyXoKs Bif, pesynbtaTty gisnbHOCTI
rocnogapcbkoro Tosapuctesa abo
npuBaTHOro nianpmnemMcTea; (6) go-
XoA4 Big NiANPUEMHULBKOT Oisnb-
HOCTI TOro 3 NOAPYXXKHA, KUK 3a-
peecTpoBaHui Sk disnyHa ocoba-
nignpmemeus; (B) ManHoO, BHECEHE
A0 CTaTyTHOro Kamitany rocno-
AapcbKkoro ToBapucTea abo npu-
BaTHOro nignpmvemcrsaa.

Mosuuis BepxosHoro Cyay Y-
paiHu (gani — BCY) BucrnoeneHa y
2007 p.: AKWO OAMH 3 NOAPYHKS
30iACHIOE MiANPUEMHULBKY Oisinb-
HiCTb ab0 € y4aCHMKOM YK 3aCHOB-
HWKOM rOCMOAapCbKOro TOBapucCT-
Ba abo npuBaTHOro NiANPUEMCTBA,
HLUWIA 3 NOAPYXOKS Ma€e Npaso Tifb-
KM Ha 4acTKy ogepXyBaHWX [O-
XoAiB Big Ui€i gianbHocTi. ManHo
npuBaTHOro nignpuemcrtaa 4un i-
3UYHOI ocobu-nianpuemus He €
00’eKTOM CrinbHOI CyMiCHOI Bnac-
HOCTi noapy»oksi (n. 29 NnocTaHoBM
Mnenymy BCY Big 21 rpyaHs
2007 p., Ne 11 «[lNpo npakTuky 3a-
CTOCYBaHHA cyaamun 3aKOHOAaBC-
TBa Npu1 po3rngadi cnpas Npo Npaso
Ha W6, posipBaHHS Wiody, BU3-
HaHHA MOro HemdincHUM Ta noain
cninbHoro manHa nogpyxeksa» [11]).
Mpwn ubomy BCY cnmpacs Ha no-
no)eHHa ctaten 57 i 61 CKY,
cT. 52 LUK YkpaiHu.

AHnanoriyHo NneHym BCY 3a-
KNukaBs BUpiWyBaTW NUTaHHSA CTO-
COBHO MpaB Ha Joxoawu Bif, yyacTi
B rocnofapcCbknx ToBapucTBax i
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npaB Ha 4acTKW B IX CTaTyTHUX
(cknageHux) kaniTanax. MNMocunato-
ymcb Ha YacTuHmM 2 i 3 cT. 61 CKY,
Mnenym BCY ykasaB Ha HasiBHICTb
y TOro 3 NOAPYXOKSA, XTO HE € yyac-
HWKOM TOBapUCTBa, NpaBa Ha noain
ofepXXaHWX OOXOAIB, AKLO BKNag
0O cTaTyTHoro coHAay rocno-
AapcbKoro ToBapucTtea 3pobneHo
3a paxyHoK CrifibHOro ManHa noga-
PY>0Ks1, O TOrO X B iHTepecax Cim'i.
Buxogsaum 3 Toro, WO BAACHUKOM
ManHa, nepenaHoro ToBapucTBy
MOro 3aCHOBHUKaMW 11 y4aCcHUKaMu,
€ came ToBapucTteo, BCY BBaxas,
LLIO TaKui BKIag He € 00’eKTOM npa-
Ba CNifbHOI CYMiCHOI BNaCHOCTI
nogpyxxs (n. 28 ykasaHoi NocTa-
HoBw [neHymy).

IHakwe kaxy4dn, BCY noknae
B OCHOBY [pKepero aoxoay, Bunna-
4YyBaHOro y4aCHMKOBI TOBapuCTBa:
AKLLO Lie AOXOA Bif BUKOPUCTaHHSA
TOBapuUCTBOM MaliHa, BHECEHOIo
YYaCHWKOM 3a paxyHOK CriNbHUX
KOLUTIB, TO APYrnin 3 NOAPYIOKS Ma€e
npaBo Ha MOMOBUHY LbOro NpnbyT-
Ky. L no3auuis 3acnyrosye Ha nig-
TPUMKY, OCKiNIbKM rocrnogapcbki To-
BapuCTBa, Ha BigMiHY Big rpomag-
CbKMX OpraHisauyin Ta iHwux Henig-
NMPUEMHULBKUX TOBapuUcCTB, €
o0’egHaHHsIMK KaniTany.

Pa3om i3 Tum 6a4eHHs oxepe-
NIOM CniflbHOrO0 MarHa NOAPYHKS
A0X0[4iB, ogepXXaHUX OOHUM 3 HUX
Bid 30iIMCHEHHA NiANPUEMHULBKOT
OiAnNbHOCTI, HE Take OJHO3Ha4He.
Taka nosuuia BCY BnHMKNa paHiwe
n BucnosnwoBanacsa B HaykoBo-

NPaKTUYHOMY KOMEHTapi 4O LMBIfb-
HOro 3akoHofaBcCTBa YKpaiHu, BU-
nyweHomy we B 2004 p. Aka-
aemieto cyaaie YkpaiHu (aBTopu —
Apema A. I., KapabaHrb B. A., Kpu-
BeHko B. B., Potanb B.T.) [7,
c. 213]. Tomy BOHa, 3BMYanHO, BTi-
neHa B nNocTaHoBi [1neHymMy He no-
MWIKOBO.

Y TOM X€e 4ac BUCIOBMOBa-
naco i KpUTUKa Takoi No3uLii 3 Goky
SIK HAYKOBLB, TakK i IpakTuKiB. Tak,
3. B. PomoBcbka BBaXae, LLO »Ko-
Ha 3 HaBegeHuX y nocTtasi [neHy-
My BCY crtartein okpemo, Ta 1 yci
BOHW pa3oM He JalTb AOCTaTHbLOI
nigcTasun 4515 Takoro BUCHOBKY. Ha
11 AyMKy, 3ragka y c1. 52 LIKY npo
ocobucTe MarHO NignNpuemMuUsi He
O3Ha4ae, WO HUM 3aKOH BBa)kae
BCE Te MalHo, siKe BiH HabyB 3 no-
YyaTKy NignpUeMHULLKOT OisiNbHOCTI
[OmB.: 12, ¢c. 96; 13, c. 192, 193].
Taka nosuuis 3Hanwwna nigTpumky
n cepen agsokarTis [16].

Bupaetbes, wo B nigxoni BCY
BbavaeTbCca cynepeunmeicTb. Tak,
SKLLO BBaXKaTw, LLO ManHO doi3nd-
HOT ocobu-nignpuemus He €
00’eKTOM CMinbHOI CyMiCHOI Bnac-
HOCTi NogpyXks, To NoTpebye ap-
rymeHTaLii, Y1Mm e BOHO 1 J0oX0A4,
SAKUA HAM NPUHOCUTLCS, Bigpi3HA-
HOTbCA Bif, iHLLOIO MarHa NogpyxoKs
Ta iHWWX 4oX04iB 04HOro 3 HUX (3a-
poGiTHOI NNaTu, NeHCIi ToLWwo).

Ha Hawy gymky, oxepenom
CMiflbHOro ManHa NoApPYXXKA cnig
BBakaTu pe3ynbTaTtu NignpuemMHu-
LIbKOI AiANIbHOCTI OQHOrO 3 HUX, He-
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3Ba)kaloun Ha Te, WO 3AOiNCHIoE Ti
TiNbKM 0gunH. AK 6a4nmo, TyT cnoc-
TepiraeTbCs NOBHA aHanoris 3 Tpy-
OOBOI OiSNbHICTIO, a iCHYHOMI po3-
OiHOCTi B 3acapgax uUux BuAaiB
DISNbHOCTI aX Hisik HE MOXYTb MNo-
TArTM 3a cobO MPOTUNEXHI BUC-
HOBKW CTOCOBHO MNpas Ha ix pe-
3ynbTaTtu.

LLlo >k oo npaB Ha Bknaau Ao
CTaTyTHOro Kanitany rocno-
[apCbKOro TOBapuCTBa, TO M TYT HE
MoOXHa noroautucsa 3 BCY, akun
BM3HaB, LLIO BOHU He € 00’eKToM
npasa CniflbHOI CyMiCHOI BNACHOCTI
nogpyxxs. Bngaerbcs sikpas HaB-
naku: Taki BKIiagu HanexaTb noa-
PYXCKIO Ha Npasi CNiflbHOT CYyMICHOT
BINACHOCTI, SKLLO BOHW 3p0brieHi 3a
paxyHOK cninbHOro manHa. Hato-
MiCTb MiCNsi BHECEHHS TAKOro BKMa-
Oy TOM 3 NOAPYXKS, XTO BUCTYNMB
y4YacHUKOM ToBapucTBa, HabyBae
npaB y>Xe He Ha BKI1af, a Ha 4acTky
y CTaTyTHOMY KaniTani OCTaHHbOrO.
Tomy HEe MOXXHa OTOTOXHIOBATH MO-
HATTS «BKMNaa» i «4actkay ctaTyT-
HOMY KaniTani»: nepLmnii € 06’ eKTom
CNiNbHOT BNACHOCTI NOAPYXXKS,
OPYrvi — npaea Toro 3 NOAPYXOKS,
XTO € y4acHUKOM ToBapucTiea [14].
IHWoro BapiaHTy OyTn He MOXe, oC-
KiflbKM YacTka y cTaTyTHOMY Kani-
Tani ToBapucTBa BM3Havae obcsar
KOprnopaTMBHMX NpaB y4YacHWKa, a
HUM € nuwe ocoba, no3Ha4vyeHa B
MNOro yCTaHOBYMX OOKYMEHTaXx,
SIKOHO € NULLIE OAWNH 3 MOAPYXOKSI.

TuM He MeHLe, Apyrun 3 noa-
PYXOKSt He BTpayae npas Ha ManHo

(peui abo kowWwTK), BHECEHE $K
BKNaAg y ctaTyTHWI KaniTan rocno-
[apCbKOro ToBapucTBa, Lo 36epi-
raeTbCs B AELO 3MiHEHOMY BWUr-
nagi. BiH Bnpasi BuMaratu BuniaTtu
MoMy YaCcTUHU MalriHa TOBapuCTBa,
NPONOPLIMHOT NOSMIOBUHI YacTKK Y
CTaTyTHOMY Kanitani, Wwo Hane-
XUTb TOMY 3 NMOOPYOKS, XTO € yvac-
HMKOM TOBapuUCTBa. Taky No3uL,ito
nporonocme BCY y 2013 p. [8],i 3
Hel BapTO LifIKOM MOroAnTUCH.

Takum YMHOM, Kepernom Ha-
OyTTS NogpyXeKaM CniflbHOI BNnac-
HOCTI BUCTYNarTb JOX0AM Big nig-
NPUEMHULBKOT AiSANIbHOCTI O4HOro
3 HUX, Y TOMY YMCHi Big AiANbHOCTI
rocrnogapcbkoro ToeapucTea abo
npuBaTHOro nignpnemcTaa. AKLLO
TOW 3 NOOPYXKH, XTO € YHACHUKOM
ab0 3aCHOBHWKOM TaKOI FOPUONYHOI
ocobu, e 1 npautoe Tam Ha nig-
CTaBi TPy40BOro JOroBopy (Hanpu-
Krnag, AMpekTopoMm abo 4neHom
npaeriHHA), TO OTPMMyBaHa HUM
3apobiTHa nnaTa NoTpansisie Takox
00 CNiflbHOro MamHa NoapPYXK4.

lMNoBepTatouncb 4o TepmMiHa
«HabyTe» CTOCOBHO MaKHa nog-
PYXOKS1, 3ayBaXkMMO, LLO iHOAI Ao-
BOJi CKNagHO PO3UIHUTU Te, 4n
OXOMNMIOTbCA 3HAYEHHAM LbOro
CInoBa NeBHi gXXepena goxoay, 3a-
BOSIKM AKMM Y KOTOCb i3 MOAPYXOKS
BMHMKAE NpaBO BACHOCTI Ha NeB-
He MarHo. [Nepenycim Le CTocyeTb-
Cs1 NPUBATM30BaHOIO OOHWNM i3 Nog-
PYXKAM MaWHa — KBapTuUpu, 3e-
METrbHOI OiNsAHKN.

3akoHoJaBeLb HEBUBaXXeEHO
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MoBIBCS A0 BMOPSAKYBaHHA LbOro
NMTaHHA, 3MmiHuBWK ¥y 2011 p.
cT. 61 CKY 1 nomicTmBLIM B Hin
HOPMY MNPO CNiflbHYy BRacHICTb Ha
XUTIO, HabyTe OOHUM 3 NOOPYHOKA
nig Yac wnoby BHACMgoK npyBa-
TU3auil gepXXaBHOro XUTIOBOro
doHAy, a TakoX Ha 3eMenbHy ai-
NSAHKY, HabyTy BHacnigok 6eson-
naTHol 1i nepegadi ogHoMmy 3 noa-
PYXOKS i3 3emenb gepxaBHoi abo
KOMYHanbHOT BNacHOCTI, Yy TOMY
yucni 1 npueaTtmaadii [10, c. 298].
A Bxe y 2012 p. uto Hopmy Gyno
CKacoBaHO i BCTAHOBIIEHO, L0 Npu-
BaTM3auis TArHe 3a coboto HabyTTS
npasa 0cobOMCTOI BNACHOCTi TUM 3
NOOPYMOKS, XTO CKOPUCTABCS CBOIM
nNpaBoM Ha npmMBaTmU3aLLito XXntnamn
3eMenbHOoI AinsHkn (N. 4 1a 5 4. 1
cT. 57 CKY) [9, c. 100].

[incHo, HaBpad 4n MOXHa
BBaXKaTW NigcTaBun Ans po3LiHEHHSA
npueaTm3alii 0gHMM 3 NOAPYXKSA
KBapTupyn (abo 3eMeNbHOI AINAHKN)
il HAOYTTAM y CNiNbHY BMACHICTb.
I. B. 2KuniHkosa npsiMo 3a3Hayumna,
LLO He MOXHa BBaXaTu npusaTu-
3auito nigcTaBod aBTOMATUYHOTIO
HabyTTs npaBa BNAcHOCTI B TOrO 3
NOAPYXXKHA, XTO He GpaB y Hin
ydacTi. AKWo apyrun 3 noapyxeks
NOCTINHO HEe NPOXMBaB 3i CBOIM YO-
NOBIKOM/OPYXXMHOK | 32 HUM He
30epiranocs npaea Ha XuUTNo (BiH
He ByB y JOBroCTPOKOBOMY Biapsa-
XKEHHi, y NiKapHi TOLLO), TO BiH He
HabyBa€e NpaBa Ha npuBaTU3auito
L€l KBapTupu, He3BaXkatoum Ha Te,
Lo BiH NnepebyBae B 3apeecTpoBa-

Homy wntobi [5, c. 42]. A ocb Wo
CTOCYETbCS OOrOBipHUX OXepen
HabyTTsa NpaBa CnifibHOI BNACHOCTI
Ha MaKrHo, TyT NOTPIGHO cnupaTnuca
Ha 4. 3 cT. 61 CKY, 3a sKoto rpoui,
iHLWE MarHO, B TOMY YXCHi FOHOpap
YK BUrpaLl, O4epXaHui 3a 4OroBo-
pOM, LLO YKNagaBcs O4HMM 3 Noa-
py*okd, € 06’€KTOM npaea CrinbHOI
CYMICHOT BJTAaCHOCTI NOOpPYXXKS.
Mpun ubomMy 3aKoHOLaBeUb ycTa-
HOBIIOE TAKOX YMOBY YKIaAeHHs
LbOro OOroBopy: Lie Aist OgHoro 3
noapyxxks B iHTepecax cim'’i. MNpa-
BOBa KOHCTpPYKLiA AoBoOMi Uikaea,
OCKiNIbKM BUXOANUTD, LLO Y BUMNAAKY
crnopy HeobXigHO BCTaHOBNIOBATH,
Jisina ocoba B CiMenHNX 4n y Bnac-
HUX iHTepecax. Npu uLOMY aHi npe-
3yMnLUil, aHi KpUTEPID, AKMM MOXHa
oyno 6 kepyBaTtucs, Usi HOpMa He
MIiCTUTb.

3as3Buyain B iHTepecax iHWKnX
ocib gie ynoBHOBaXeHWN Ha ue
npeacTaBHUK. AKLLO X OOroBip yK-
napae ocoba sIKk CTOPOHA OCTaH-
HbOrO, BOHA Ji€ y BNlaCHUX iHTepe-
cax. [1poTe He BUKMNOYAKOTLCS BU-
nagku, Konm 3akoHo4aBCTBO BUMa-
rac BpaxoByBaTW iHTEPECU iHLINX
ocib (Hanpuknag, ManosniTHix, He-
NOBHOSITHIX Ta HenpauesgaTHUX
aiten BignosigHoO Ao 4. 6 cT1. 203
LIKY). A ot cBigomo aisTn B iHTe-
pecax iHLWKnX OcCib | po3MexxoByBaTh
iHTepec cBin i ciM’i abo, HaBnaku,
MOCTIMHO BUXOAUTU 3 TOrO, LLIO BCi
aii ocobwn, aka nepebyBae y Wwnooi,
MaloTb BUXOOUTU 3 IHTEPECIB CiM',
— ue cBOepigHU NpaBoBUN Me-
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XaHi3Mm. Baxko goBectun 1 HasB-
HICTb TaKoro iHTepecy, Konu apyrum
3 NoAPYXKS AOTPUMYETBLCS NPOTU-
NEeXHOoI TOYKU 30pYy, OCMOPHYN
noroeip, abo, HaBnaku, — Konm 6pa-
Ky€ Oin B iHTepecax CiM'i 1 nepe-
CnigyTbCsa CYTO BRacHi iHTepecu
npwv YKNageHHi Aorosopy.

BapTo 3ynuHuTUCSA Ha Takomy
oxepeni goopMyBaHHSA CNiNbHOro
ManHa NoaPYXKS, IK MPUMHOXEH-
HS MalHa O4HOro 3 NOAPYXKA Nifg
yac nepebyBaHHs y wntobi. Bio-
noBiAaHo Ao 4. 1 cT. 62 CKY, akwo
MarHO ApyxuHM abo 4voroBika 3a
yac woby cyTTeEBO 30iNbLUMIIOCH
Y CBOI BapTOCTi BHACMIAOK CNinb-
HUX TPYOOBMX YK rPOLLOBMX 3aTpaT
abo 3aTpar Apyroro 3 NOAPYXIOKS, Y
pasi cnopy BOHO MoXe OyTu BU3Ha-
He 3a pileHHaM cyay 06’ekTom
npasa cnifbHOI CyMiCHOI Bnac-
HocTi. OTXe, nigcTtaBoto AN 3MiHU
NPaBoOBOro PeXnuMy ManHa, Lo Ha-
nexano ogHOMY 3 MOAPYXOKSA, Ha
MawnHO CnifibHe € Ti BKMaJeHHs B
Lie MaKHo, AKi 3aincHIoBanucsa noa-
pyXokaM nig 4Yac nepebyBaHHSA iX
000x y wntobi abo BNacHMX KOLWTIB
APYroro 3 NoApY»oKsi.

3BepTae Ha cebe yBary Te, WO
3aKoHoAaBeUb YKa3ye, Lo axepe-
nom 36inblUEeHHSA WiHHOCTI MarHa
MatTb BYTM He NpoCTO CnifbHi
KOLUTW NOAPYXKS, a IX CNinbHi Tpy-
OOBI UM rpoLLIOBi 3aTpaTtu. Ak 6aun-
MO, TYT KPUTEPIN iHLLWIA, NOPIBHAHO
3 TUM, KU CNYXUTb MiACTaBO
Ansa HabyTTs NogpyXKsaM npas Ha
crinbHe ManHo. AKLO B OCTaHHb-

OMY pasi HEBaXXITMBO, YM NpaLtoBaB
OPYri 3 NOAPYXOKS, TO ANs TOro,
abu gomaratucsa BM3HaHHSA npaea
CMiNbHOI BMAcHOCTI Ha MaWHO o[-
HOrO 3 MOAPYXOKS, IKpa3 HeobXxigHa
TpyaoBa abo rpoLLoBa y4acTb Apy-
roro. |Hakwe Burwwno 6, Wwo B Yo-
nosika 6ynio ManHoO A0 yKnageHHs
wntoby, nicns yknageHHs oCTaH-
HbOIO BiH MaB A40XOAW Bif 3apobiT-
Ky abo nignpueMHUUbKOT Oisinb-
HOCTI, @ OpyXMHa gornagana 3a
OiTbMW, BENa AOMAaLLHE rocnogapc-
TBO. ManHo nig yac wnoby 6yno
BiOpeMOHTOBaHO, o6yaoBaHo abo
iHLWMM YMHOM 3HA4YHO 3MiHWUMNOCH
3aBOSAKM TUM KOLUTaM, sIKi MPUHOCKB
y CiM’t0 YonoBik. TMM He MeHLe
OpyX1MHa Mana 6 nigctaBu NpeTeHx-
AyBaTU Ha BU3HAHHS LbOro MarHa
CninbHOIO BRAcHiCTIO. 3BMUYalHO,
Lo ue nosbasneHo nigcras i € He-
cnpaBeanuBuM.

MpyvHUMNOBMM € Te, LLIO 3a3Ha-
YeHi 00CTaBMHN MOXYTb CITYXXUTK
MigcTaBoO BUHMKHEHHS CMiNbHOI
CYMICHOT BNAacCHOCTI Mogpyxxs
TiNbKWM Yy BMNAOKY, SIKWO UiHHICTb
pedi cTana 3HayHO BULLOM, HiX
oyna go wntoby. Ak npaBuno, ue
OyBae, Konu BapTiCTb BUKOPUCTa-
HMUX MaTepianiB Ta iHWKWX BUTpaT
Ha PEMOHT peui, nepebyaosy, ne-
peBuLLye i BapTiCTb. AKLO X npa-
LS, 3yCUnns 1M KOWTKW, BHECEHI 0a-
HUM 3 NOAPYOKS B MalHO Opyroro,
nMLWEe NOKPaLLWIIM OCTaHHE, TO TOW,
XTO MOHIC Taki BUTpaTn, MOXe BU-
MaraTy X BigLKoOyBaHHS, ane He
BU3HAHHA MOro CnNiBBMTACHUKOM
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(BNMacHUKoOM) LbOro manHa (peui).

Big3Haunmo Takox, Lo cam no
cobi hakT TpMBanoro cninbHoOro Bu1-
KOPUCTaHHA ManHa MoApYyXXKsaM,
sike Byno BNACHICTIO OAHOIO 3 HUX,
CronyyYyeHoro 3 Aornsagom 3a UMM
ManHOM, BUTpaTamMm Ha NOro yTpu-
MaHHs1 | 30epeXeHHs1, He € niacTa-
BOO BUHWKHEHHSI CMifTbHOT CYMICHOT
BnacHocTi. M. K. ManaHtny i KO. Ko-
MapoBcCbka-YypkiHa gocnigxysanm
cuTyauito, Konu npu gornagi 3a
kBapTupoto (byamHkom) Bknaga-
HOTbCA CNiNbHI KOWwTKW i npaugd [2,
c. 41]. Omxe, KIOYOBUM NMUTAHHAM
Ana HabyTTa ManWHOM cTaTycy
CNiflbHOro € CyTTEBICTb 3MiH NOro
BapTOCTi (LiHHOCTI). BU3Ha4eHHs x
LbOro — 4OBOSI CKIagHe 3aBAaHHS,
Ha WO 3BepTanacb yeara y Hay-
KOBIl topuanyHin nitepatypi [ns.:
4, c. 214; 3; 6].

IcHye B CKY i npoTtunexHe
npaBuo: AKLWO y NpuabaHHs man-
Ha KpiM CniflbHMX KOLUTIB BKIAAeHO
M KOLUTW, WO Hanexanu ogHomy 3
NOAPYXXKSA, YacTKa B LLbOMY MaMHi
€ NOro ocobmucTo NpuMBaTHOMO
BSIACHICTIO BigNOBIAHO 40O PO3Mipy
BHecky (4. 7 cT. 57 CKY).

Jewo iHakwe BM3HAKTbCA
npaea Ha OOXOAW Big MalHa, Lo
HanexuTb OOAHOMY 3 MOAPYXOKS:
BOHW MOXYTb BU3HABATUCS NO cyay
00’eKTOM npaea CniflbHOT CYMiCHOI
BJ1ACHOCTI NOOPYHOKA, AKLLO APYrnii

3 MoAPYXKsl CBOEH NMpaveto 1 (abo)
KowTamu 6paB y4yacTb B yTpUMaH-
Hi, ynpassiHHi LMM ManHOM 4n Jor-
nagi 3a HUuM (4. 2 cT. 62 CKY). 3po-
3yMino, wo KowrTiB abo 3ycunb,
BUTPAYEHMX HA YTPMMAHHS Takoro
MaWnHa, HeJocTaTHbO Ans TOoro,
wo6 BM3HATM NpaBo CifibHOI Bnac-
HOCTi Ha HbOTO. Y TOW e Yyac mamn-
HOBI HacniaKW y BUAi 3a00BOMEHHSA
NO30BY NPO CiflbHY BMACHICTb Ha
Joxoau Big manHa HacTtaloTb. Jlo-
MYHICTb TaKOro BMCHOBKY O4eBU-
Ha, OCKiNbkn 6e3 yTpMMaHHs man-
Ha, BOHO He NpuHocuKio 6 goxonis.
ButpaTn Ha yTpumaHHs mMawTb
OyTn agekBaTHO OLiHEHI 1 MOBUHHI
NnoTArTM 3a o600 NEBHI OPUANYHI
Hacnigku. IHWuMK crioBamu, 4. 2
cT. 62 CKY € BUHATKOM i3 3aranb-
HOro npaBswuria, BCTAHOBIIEHOIO Y
cT. 58 CKY, 3a saKum, aKLo pid, Wo
HaneXxnTb OOHOMY 3 MOLPYXKS,
nnogoHocuTb, Aae npunnig abo go-
xop, (avmBigeHamn), BiH € BACHUKOM
unx nnogis, npunsogy abo goxoagy
(avweigeHais).

TakMm YnHOM, gXxepena Ha-
OyTTa NoapyXokaMM Npaea ChinbHoi
BI1ACHOCTI € pi3HOMaHITHUMK, ane
HebGescnipHUMK. A TOMY iCHyE Ha-
ranbHa notpeba y BOOCKOHAIEHHI
iX peryntoBaHHsA onsi 3anobiraHHs
NMOPYLUEHHIO MpaB umx ocib i gnsa
MO>XINMBOCTI X e(PeKTUBHOro 3a-
XUCTY B CyJOBOMY MOPSAAKY.
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UCTOYHUKN ®OPMUPOBAHUA UMYLLECTBA CYNPYIroB
OoBobIw A. A.

CraTtbsa nocesilileHa BMOaM UCTOMHUKOB (hOPMMPOBAHWUS UMYLLECTBA CYMNpYroe, B
YaCTHOCTW, MOPSIAKY M OCHOBaHWAM NMPUOBPETEHUS MU MMYLLIECTBA BO BPEMSI COBMEC-
THOIO MPOXWBAHWUS, OCYLLECTBNEHMS MPEANPUHUMATENBCKON AESTENBbHOCTU, BHECEHUS
MMYLLECTBA B YCTaBHble KanuTarbl XO3SMCTBEHHbIX OOLLECTB M YaCTHbIX NPeanpuUsiTUNA,
CYLLECTBEHHOIO YBENUYEHNS UMYLLIECTBA UMW €ro Yry4ylleHns 3a BpeMsi npebbiBaHus B
Opake 3a cyeT 00LIMX cCpeacTB.

Knirouesnie criosa: cynpyru, obliasi CoGCTBEHHOCTb, UMYLLECTBO, NpuobpeTeHue,
npeanpyHUMaTenbekas AesTeNbHOCTb, XO3AWCTBEHHbIE 0bLecTBa.

SOURCES OF FORMATION OF MARITAL PROPERTY
Dovbysh O. O.

The article is dedicated to types of sources of formation of marital property, in particular
to the order and the grounds of acquisition of property during cohabitation, conducting
entrepreneurial activity, contribution of property to the charter capital of business entities
and private enterprises, a substantial increase of the property or its improvement over time
of the marriage at the expense of the common funds of the conjoints.

Key words: conjoints, common property, property, acquisition, entrepreneurship,
business entities.
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