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MACTABU 3ACTOCYBAHHA CYAOBOIO PO3CYAY
B KPUMIHAABHOMY INMPOBAAXEHHI

Y crarTi posrysTHyTO CYTHICTDH JBOX i3 TPhOX BH3HAUEHUX aBTOPOM II/ICTaB JIJIsT 3aCTOCYBaHHS
CYZOBOTO po3cyny (AuCKpeltii) cyay B KpUMiHATIBHOMY NPOBa/KeHHi. [loCikKeHo CyTHICTD AUCIO31-
TUBHUX (CUTYyaTUBHUX a0 AMCKPEIIHIX) HOPM IIPaBa Ta BiJIHOCHO BU3HAYEHUX YK AJBT€PHATHBHUX
CaHKIIIil iMIepaTMBHUX HOPM mpaBa (iX 1IpaBoBa MPUPOA, OCOOJUBOCTI 3aKPIIIEHHSI B 3aKOHI, BU/IM
i Heposiku). OBIPYHTOBAHO AYMKY IIPO HEIOIIBHICTh BIIHECEHHS /IO MiICTaB 3aCTOCYBAHHS CY/0-
BOTO PO3CYy/ly TPOTAJINH Yy IMpaBi i KOJi3iil y 3aKOHOAABCTBI, a TaKOK MPUINCIB HAYKOBO-PEKOMeH/Ia-
LIHHOTO 1l METOJMYHOTO XapaKTepy.

Knouosi crosa: cynoBuii poscyl, MUCHO3UTUBHI (CUTYaTUBHI ab0O AMCKPEIiiHI) HOPME IpaBa,
BI/[HOCHO BU3HAUEHI UM aJbTePHATUBHI CaHKIlII iMIIepaTUBHUX HOPM IIpaBa, OI[iHHI ITOHSTTS.

P03BUTOK HayKH BITYM3HSTHOTO KPUMIHAIBHOTO TIPOIECY CIIOHYKA€E 10 HeoOXi/-
HOCTI JIOCJIJIPKEHHST 1 TIeperyisgjly TPaJuIliMHUX HAYKOBUX TOTJIS/IIB MO0 OKPEMUX
0COBJIMBOCTEN KPUMIHATIBHOTO TIPOIECYATbHOTO MoKazyBanHst. OcoOIMBOI aKTyasb-
HOCTI BUPIIIEHHS IIbOTO MUTAHHS HaOyJ0 Y 3B’s13Ky 3 HaOpaHHIM YHHHOCTI HOBUM
KITK Ykpaiau, B SKOMy 3alIpOINIOHOBAHO PO3NIUPEHHST 3MarajbHUX 3acajl KPUMi-
HAJBHOTO TPOBa/KeHHA. JloCi/izkeHHs K MPUPOJN CYZOBOTO PO3CyAy sIK (hopmu
peasizallii akTUBHUX Ta iHIIIATUBHUX ITOBHOBAKEHDb CYyJy, I 30KpeMa IIi/ICTaB Horo
3aCTOCYBaHHS B KPUMIHAJIbHOMY TIPOBA/)KEHHI, € BU3HAYAJBHUM JIJISI HAJIEKHOTO
3aCTOCYBAHHS 3MarajbHOI TPOIEyPU Ta ii TapaHTiil y KPUMiHAJIbHOMY TIPOIeci
Vipainn. Came 1My 0OCTaBUHAMHU TOSICHIOETHCS HEOOXIIHICTh HAIMCAHHS IIi€l
CTaTTi, il JIOTiKa Ta 3MIiCT.
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Metoo pob6OTH € BU3HAYEHHS ICTaB 3aCTOCYBAHHS CYZOBOTO PO3CYIY B KpH-
MiHAJbHOMY TTPOBA/I)KEHHI 11 aHaJi3 OKPEeMUX 3 HUX.

B ropunuuniii sitepatypi 3 Teopii mpasa, NPUCBSYEHIN MOCTIXKEHHIO TTpaBO3a-
CTOCOBHOTO PO3CY/Ly, BUALIAIOTLCS PI3HOMAHITHI IIiicTaBy 1oro 3actocyBanus [ 1; 2].
He Bratouncs /10 iX JOKJIa/IHOIO KPUTUYHOTO aHAi3y, BapTO 3ayBaKUTH, 1110, Ha HAIll
HOTJISIZL, OKPeMi 3 HUX abo B3arasi He MOKYTh PO3TJISIATHCS SIK THCTABH JJIS Ipa-
BO3aCTOCOBHOTO PoO3Cy/y (B TOMY YHCII i CyZ0BOTO), 800 CTOCYIOTHCS IHIIUX HOTO
acrekTiB (30Kpema, Horo Mex).

3Ba)karoun Ha BUCJIOBJIEHI B HAYKOBIli JiTEpaTypi AYMKHN Ta YUHHE KPUMiHAJIbHE
npoliecyajibHe 3aKOHOJIABCTBO, a TaKOK IPAKTUKY HOTO 3aCTOCYBaHHS, BBAKAEMO,
MO IMi/icTaBaMU CYZIOBOTO PO3CYAY B KPUMiHAJbHOMY TIPOBKeHHi €: 1) ancno3un-
TUBHI (cUTyaTuBHI a60 AUCKPEIiiiHi) HOpMU TIpaBa; 2) BiJIHOCHO BU3HAYEH] Y1 aJlb-
TePHATUBHI CAaHKIIIi iMIIepaTUBHUX HOPM TIpaBa; 3) OIiHHI MOHATTS'.

1. lucnosumueni (cumyamueni abo ouckpeuiini) nopmu. 1lg migcraBa 3acto-
CyBaHHsI CyIOBOTO PO3CYAY CBOIM JIKEpPeJIOM Ma€ Jil0 B KpUMiHaJIbHOMY IIpolieci
TAKOTO METOJly IIPAaBOBOTO PEryJIOBaHHS SIK AUCIO3UTUBHUH. /ucnosutuBHuii (Bif
aar. dispositivus — BibHII PO3Cy/I, PO3MOPSIKAHHS, HoMycKaodnii Bubip [3, c. 228-
229]) — 1e Takuii METOJI PETYJIIOBAHHS MTPABOBIIHOCHH, KOJU CY0 €KT Peasi3ye CBOE
paBo abo 3a CBOIM BJIACHUM PO3CYJ0M, 200 3a JOMOBJIEHICTIO 3 iHIIMMU Cy® €KTaMu.

Caiif TposIB IMCTIIO3UTUBHUI METOJI TTPABOBOTO PETYJIIOBAHHS 3HAXOUTD Y JINC-
MO3UTUBHUX (CUTYaTHMBHUX ab0 IMCKPEIHUX) HOPMax KPUMIHAJIBHOTO IIPO-
IlecyaJbHOTO IIpaBa, sIKi i € MiZICTaBoIO [IJIs CyZI0BOrO po3cyny. Tak, y uMHHOMY
KPUMiHQJIBHOMY IIPOLECYaJIbHOMY 3aKOHO/ABCTBI 3yCTPid4alOTbCsl BUPA3U  «CY/
BripaBi» (auB., Hamp.: 4. 2 c¢T. 367, . 12 u. 1 ct. 56 KIIK), «cyx moske» (auB., Hamp.:
u. 2 cr. 23, 4. 2 ct. 27, 4. 4 c1. 95 KIIK), «cyn mae mpaBo» (auB., Hamp.: 4. 7 €T. 53,
4.2,3,5c¢r. 97, 9. 1 ct. 114, u. 3 c1. 156 KIIK), «3a ininiatuBoio cyay» (1uB., HATIP.:
4.9 ct. 182, u. 13 c1. 352, u. 1 ct. 358 KIIK), «cyn 3a BiacHOMO iHiIiaTHBOI0O> (AUB.,
Hanp.: 4. 4 cr. 193, 4. 5 ct. 244, 4. 2 ct. 336 KIIK), «3a poscynom cymy» (auB., HAmp.:
4. 1 ct. 354 KIIK), «cyn 3a cBoe€io iniriatuBooy» (auB., Hanp.: 4. 4 ct. 365 KIIK).
Ax 3aznavae I1. A. Jlynincbka, HOpMU caMe 3 TAKUM 3MICTOM Y HayIli TIPoIlecyasib-
HOTO TIpaBa BiIHOCSITH 0 TaK 3BAHUX JUCKPEIIHHUX aO0 CUTYaTUBHUX, sIKi BU3HaYa-
I0ThCsSl KOHKPETHUMMU O6CTaBUMHAMK (CUTYAI€I0, 1[0 CKJajdacs — 3BiJCK ii X Ha3Ba)
[4, c. 121-122; 5, c. 45-46], po3paxoBaHUX Ha CYJIOBUI PO3CYIL.

Anani3 cUTYaTMBHUX HOPM KPUMIiHATBHOTO TIPOIECYaTbHOTO TIPaBa 103BOJISIE
BU/IIJTUTH /IBI TPYIIU MTPOTIECYATBHUX TIPAB CY/Y, 10 Peasi3yioThCs 3a HOTO po3Ccy-
! BapTo mnepeabaunTH, 10 Hallla TPOIIO3UILLis TIPO BiJIHECEHHS /10 MIACTaB CYA0BOTO PO3CYLY OL[IHHUX

MMATaHb BUKJIMYE B OKPEMUX HAYKOBIIIB 3aMlepeueHHs. AJJKe OIiHHI TOHATTS € He SKIMOChH a6CTpaK—
THUM SIBUIIEM, BOHU TeXX 3aKPITJIeH] B ANCIIO3UTHUBHIN UM iMIIepaTUBHIN KPUMIiHAJBHIHN TpoIecy-
anbHiil HopMmi. OxHaK A1 TOro, MO0 MiAKPECAUTH 3HAYEHHS H mokazatu crerudiky, BBaKaeMo
IIJIKOM JOMYCTUMUM BWIIMEHHS IX SK CaMOCTIHHOI TificTaBW po3cyay cymy. Bimemn toro, ominHi
HOHATTST MOKYTh MICTUTHCS W B IHINMX HOpPMaX, sIKi cami 1o coOi MM He BBa)KAEMO IIiICTaBaMU
CYyZAOBOI'O PO3CYAY.

3Ba)kal04y Ha BAKJIUBICTD JOCII/IKEHHS ITUTAHHA 100 PO3YMIHHA OIIHHUX MOHATD K CAMOCTIiH-

HOI TiICTaBU 3aCTOCYBaHHsI CYZ0BOTO PO3CYLY Ta 0OMekKeHICTh 00csTy 1i€i crarTi, mepeabayaemMo
POBTJISIT HOTO B OKpeMill mybJriKartii.
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oM. Ilepiny ckiazaioTb nponecyaibHi MOBHOBAKEHHS CY/LY, sIKi KOPECIOHYIOTb
npaBaM 4u 06OB’sI3KaM iHIKX Cy0'€KTiB mpolecyaibHux BigHocuH. Tak, Hampu-
KJ1aj1, BiamosigHo 10 4. 7 c¢r. 55 KIIK npaBy ocobu, sika He mojaJja 3asBy PO BUM-
HEHHsI 11010 Hel KPUMiHATBHOTO TIPABOIOPYIIEHHS ab0 3asiBY PO 3aydeHHs ii 10
IIPOBA/)KEHHS SIK MOTEPIIJIOT0, O/IHAK Jlajla MUCbMOBY 3rOJly Ha Iie, KOPEeCIIOH/Y€E
MOBHOBAKEHHST Cy/ly BU3HATH 1i TMOTEPIijoio; BiamosigHo a0 4. 3 cr. 156 KIIK
IIpaBy CTOPOHM KPUMIHAQJIBHOTO IIPOBA/KEHHS, SKa I0/aja KJIONOTAaHHS 3acJy-
XaTu Oy/Ib-sIKOTO CBiJIKA YU MOCTIAUTH Oy/b-sKi MaTepiaiu, Mo MaroTh 3HAYEHHS
JIJTsT BUPIIIEHHST TUTAHHS PO BiZICTOPOHEHHS Bijl Moca 0OBUHYBaYeHOTO, KOPEC-
MOH/Iy€ TOBHOBaXKeHHsI cyay 3fificauTu (abo He 3ificHuTH) BkasaHi aii. [Ipore-
CyasJbHI HOPMU 3aKOHY, 1[0 MIiCTATh TaKi MpaBa, HA HAII MOTJIS, MOKHA HAa3BaTH
CUTYaTUBHUMM KOPECTTOHAYIOUNMHI HOPMaMU.

[lpyry Tpymy cUTyaTUBHUX HOPM YTBOPIOIOTH TaKi, B 3MIiCT SKUX BXOSATH TOB-
HOBa)KE€HHsI Cy/y, [0 He 3B’s13aHi 3 SIKUMKCH MPOIECYATbHIMHU MpaBaMu i 060B’s13-
KaMu 0ci0, sKi 6epyTh y4acTh y KpUMIHAJBHOMY IIpoBajzKeHHi. Hamnpukiazn, mpaso
CY/ly CaMOCTIHO BCTAHOBJIIOBATH IPOIECYaNbHI CTPOKM /sl 3abe3ledeHHs BUKO-
HAaHHS CTOPOHAMU KPUMIiHAJIBHOTO IMPOBA/KEHHS BUMOT PO3YMHOTO CTPOKYy (4. 1
cr. 114 KIIK); BuiiT 3a MeKi BUCYHYTOTO OOBMHYBaY€HHsI, 3a3HAYE€HOTO B OOBUHY-
BasibHOMY akTi (4. 3 ct. 337 KIIK). Taki noBHOBakeHHS Cyy He TiJIbKU He Kopec-
HOHAYIOTh KOHKPETHUM TIPOIeCYalbHUM TIpaBaM 4i 0OOB’sI3KaM 3aiHTEpecOBaHMX
0cib, a HaBiTh IHKOJIM MOXKYTh ITPOTHCTABJISITUCS BOJIEBUSIBIIEHHIO I[UX 0OCi0, peaizo-
BYBaTHUCH CYJ/IOM HallepeKip OCTaHHIM. BBajkaeMo IiJIKOM TTPaBOMIPHO iX HA3WBaTH
CUTyaTWBHI He KopecrnoHayodi (abo inimiaTuswi) HOpMu. Came 11i HOPMH € TIiJI-
CTaBOIO JIJIST CYJIOBOTO PO3CYAy HIOJ0 peasizallii iHiliaTUBHUX TTOBHOBAXKEHb CY/Y
(abo iHIMMK CJIOBaMU, JIJIsI iHIMIATUBHOI TisITBHOCTI CYILY ).

TakuM 4uHOM, HEOOXi[HO BU3HATH, 1[0 YMHHE KPUMiHAJIbHE IpOoIecyabHe
3aKOHO/IABCTBO MICTHUTh aKTWBHI (B TOMY 4YMCJI W iHII[IaTMBHI) MOBHOBA)KEHHS
Cy/y He TULIBKY y BUTJISIZII MOTO TpOIlecyaTbHUX 000B’A3KiB (iMIlepaTUBHI HOPMI)
(muB., 3okpema: 4. 2 ¢r. 87, 4. 2 ¢1. 97, 9. 4 c1. 132, 4. 2 c1. 157, 4. 4 ct1. 173 KIIK),
ajie 1 y BUTJSI MPOTECyaJbHUX TIPaB, peasisallisd sSKUX 3aJeKUTb BiJl PO3CYIY
cyny (AMCTO3UTUBHI (CUTYyaTHUBHI) HOPMU), Ta SAKi MOXYTHh SK KOPECHOHAYBaTH,
Tak i He KOPECHOH/yBaTh IIpaBaM Ui 000B’A3KaM IHIIMX Y0’ €KTiB KPUMIHAIBHOTO
MTPOBAIKEHHS.

Opnnak icHyBaHHSI aKTUBHUX MTOBHOBAKEHB CY/LY Y BUTJISA/II HOTO 1IPaB, MO 3/1iii-
CHIOIOTHCSI 32 PO3CY/IOM, Ha Halll TOTJIAg/, Ma€ TeBHI Hemomiku. [lo-mepie, yunHi
npoliecyajibHi HOpMH, 1110 HAJAIOTh CY/ly MPaBO BUMHATU aKTUBHI Jlii 3a HOro po3-
CY/IOM, JIOCUTD 4acTO He rependadaroTh MesK TAaKOro Po3cyay abo OCTaHHI YiTKO He
BU3HAYeHi, HaBiTh TOJI, KOJU s IIbOTO BiJICYTHI OO’€KTHBHI IIICTaBU HEMOJKJIHU-
BOCTI 4iTKOTO (hOPMYJTIOBAHHS TilIOTE3W HOPMM IIPOIECYAJbHOTO TpaBa. Y TaKUX
BUIIAJIKAX CYJOBHIl PO3CY/l MIiCTUTh HeGe3eKy HaJMIPHOTO BUKOPHUCTAHHS TaKUX
paB, 110 MOJKE MTPU3BECTH JI0 CBABIJIISI i HABITH /10 MMiAMIHK cOOOI0 HOPM TIPOIIECY-
AJIBHOTO TIPaBa, NMEePEeTBOPEHHS HOTO Y CAaMOCTiliHe JKepeJio 1paBsa.

[To-zmpyre, 1€ OMHUM HEMOTIKOM BKa3aHMX HOPM (MOJKJIMBO HABiTh OLJIBII CyT-
TEBUM), HA HAIy IYMKY, € He3abe3IedeHicTh peasizailii akTMBHUX MOBHOBAKEHb
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Cy/ly B THX BHIIQJ[KaX, KOJU 3a MEBHUX 00CTaBUH KPUMIHAIBHOTO MPOBAKEHHS 1€
Gyne pilicHo HeoOXiHo. AJKe Ha BiIMIHY Bij TiporiecyaibHUX 060B’SI3KiB CyIy OTO
IpoliecyasibHi IIpaBa CaHKIIIOHYBAaTHUCA SKUMOCH YMHOM He MOXKYTh (HAIpUKJIAL,
MOJKJIUBICTIO CKacCyBaHHSI CY/IOBOTO PillleHHSI y pa3i HeBUKOPUCTAHHS CY/IOM BKa-
3aHUX IMPaB): iHIIE CBiAYMIIO O, 0 aKTHBHE MOBHOBAXKEHHS CY/Iy, chOpMyIbOBaHe
B 3aKOHI SIK IIPaBO, HACIIPAB/i € OT0 060B’I3KOM. TaKUM YMHOM, He iCHYE JKOIHUX
peasibHUX IIPOIeCyabHO-TIPABOBUX IapaHTiil TOTO, 1[0 aKTUBHI IOBHOBAXKEHHS CY Ly
copMysIbOBaHI 3aKOHOJIABIIEM SIK HOTO MPOIECYasbHI MpaBa i sKi MOXYTb peaJi-
3yBaTHCsI 32 HOTO PO3CY/IOM, OYAyTh HUM HAJIEKHIUM YUHOM BUKOPHUCTOBYBATHCSI.

Axnit ke BuXiz 3 11i€i cutyartii? 3po3ymijio, 1o IMiJIKOBATA BiIMOBA BiJl KOH-
CTPYIOBAHHS CUTYaTUBHUX HOPM Y KPUMiHATIBHOMY ITPOTIECYaThHOMY 3aKOHO/IABCTBI
€ HeJIOTTHPHOIO 1T HEMOKITNBOIO, a/I7Ke B HUX TIPOSBISETHCS TTPAarHeHHs 3aKOHOIABITS
HOM'SIKITATH  TyOJUHY Ta PO3HIMPUTH JAUCIIO3UTHBHY TMPUPOLY KPUMIHAIBHOTO
MPOBA/KEHHS, 1[0 3aTaIOM, BBAKAEMO, CJIiJI OMIHIOBATH MO3UTUBHO. M1 BOaYaeMo
HACTYITHI MOJKJIMBI BapiaHTW BUPIIIEHHS 1€l pobaeMu: mo-mepiie, mepeadadnTi
B 3MICTi TaKMX HOPM TI€BHI MOKJIMBI paMKHU iX 3acTOCyBaHH: (i3 BCTAaHOBJEHHAM
MTeBHUX YMOB, TIEPETTIKIB, OMIIHHUX TIOHSITDH TOIIO); MO-APYTe, OKPeMi iCHYIOUi B YMH-
HOMY KPUMIHAQJIBHOMY TIPOIleCyaJbHOMY 3aKOHOJABCTBI aKTUBHI MOBHOBAKEHHSI
CyIy y BUTIJISIII TTpoOllecyaibHUX IIPaB, IKi BUKOPUCTOBYIOTHCS 32 PO3CY/IOM, TIOBUHHI
O6yTi abo 3aMiHeHi Ha 000B’SI3KHU CY/LY, sIKi CAaHKI[IOHOBaHi MOKJIMBICTIO CKacyBaHHsI
CY/IOBOTO PillIEHHsI Y BUTIA/IKy He BUKOHAHHS, a00 B3arasi BUKJIOYEHI.

2. Bionocno eusnaueni uu aivmepHamueni cankyii iMnepamusHux Hopm npasda.
[HmuM MeTo/loM IPaBOBOrO peryJioBaHHS B rajly3i KPUMiHAJIbHOTO CYAOYUH-
CTBa € iMIepaTuBHUN (BiJl JaT. impero — BJajHUM, HakazoBuil [6]). Bin xapak-
TEPU3YETHCST BUMOTaMU 0€3yMOBHOTO BUKOHAHHS Cy/[OM (YU iHITUM Cy0'€KTOM
KPUMIHAJIBHOTO TIPOBAJIPKEHHS ) TUX MPUINCIB 3aKOHY, SKi oMy ajipecoBani. Bin-
MiHHOIO PHCOIO iMIIEPATUBHOI HOPMU € Te, IO BOHA, 32 3aTAJIbHUMU TTPABUJIOM, He
JIOIYCKA€ MOKJIUBOCTI BUOGOPY BapiaHTy pillleHHs 4u Aii. Y 3B’3Ky 3 I[UM 3aKOHO-
MipHUM 37aBaocs O BUTJISIIAE€ BUCHOBOK TIPO HETPUITYCTUMICTH Po3cyay (B TOMY
YHUCJIi M CyZI0BOTO) B MPOTIECi MPaBO3aCTOCYBAHHS 1IHOTO Pi3HOBUAY HOpM. OHAK,
SIK CBIIUMTDH aHaJi3 YUHHOTO 3aKOHO/IABCTBA, YNMAJIO iMIIEpAaTUBHUX HOPM BCE K
MICTATH TMEBHI BiJIHOCHO BU3HAYEHI YW aJbTEePHATUBHI NMpUTNUCHU (Il CTOCYETHCA
Takol iX 4aCTWHH, SIK CaHKIlig). ¥ TaKUX BUMAJKAX, SIK I[IIKOM BipHO 3a3HAYaiOTh
B. b. Tonuapos i B. B. KoxeBHiKOB, 10ITyCKA€THCS MOKINUBICTD 3aCTOCYBAHHS PO3-
cyny cyb’exra mpasosacrocyBaHHs [7, ¢. 56]. IIpaBaa, BKasaHi aBTOpHU JOIyCKa-
I0Th MOXKJIMBICTD 3aCTOCYBaHHS TAKOTO PO3CYAY JHIIe Ha Ii/ICTaBi iMIepaTUuBHUX
HOPM aJIMiHICTPATUBHOTO YW KpHUMiHa/ibHOTrO 1pasa. OnHak, SAKIO ITpoaHasli3y-
Batn HopMmu umHHOTO KIIK, TO MU BugBMMO, 1110 B HBOMY T€XK ITPUCYTHI iMIIe-
paTHUBHI HOPMU 3 BI/IHOCHO BU3HAUYEHUMU YU AJbTEPHATUBHUMU KPUMiHAJIbHUMU
mporecyaJbHUMK CaHKIisiMu (11B., 30kpema 4. 1 ct. 139 KITK). Tum 6isbime, 110
KpUMiHaJbHe TPOIlecyasbHe MPaBo Tepeadadac iCHYBaHHS CIEU(pIYHUX KPUMi-
HaAJIbHUX TPOTECYyaTbHUX CAHKITIN.

Y Teopil paBa 1iji CAaHKIIEID PO3YMIETHCS €JeMEHT HOPMU TIPaBa, 1110 BCTa-
HOBJTIOE HEBUTI/IHI HACJIKA Ha BWMAJ0K TOPYIIEHHS ITTPaBUIa, BU3HAYEHOTO
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B nrcnio3uilii [8, c. 237]. 3anexHo BiJi XapaKTepy HeraTUBHUX HACJIi/IKiB BUIIS-
I0THCS TaKi CAHKINII: a) TPABOBIHOBJIOIOY] Mipu (B KPUMiHAJbHOMY ITPOBAJIKEHHI
MPUKJIAOM TaKoi CaHKIli € CKacyBaHHs HE3aKOHHOTO pileHHs ); 6) Mipu 0pu-
JIMYHOI BiNOBiJaJbHOCTI (B KPUMiHAJBHOMY IIPOBA/PKEHHI IIPUKJIAJOM € HaKJIa-
JIeHHSI TPOIIOBOTO CTATHEHHS); B) 3aXOJU TOMEepe/KyBaJbHOTO XapaKTepy
(TIpUKIAZOM TIi€T CAHKITIT i/l Yac KPUMIHAJIBHOTO MPOBA/I)KEHHS € 3aCTOCYBaHHSI
3ax0/1iB 3a0e3eueHHsT KPUMiHAJIBHOTO TIPOBAKEHHS ); T') BJIACHI IPABOBI BTpaTH
(HampukJaa, BTpaTa npasa Ha 1Mojlauy CKapru).

3a cTymeHeM BU3HAYEHOCTI CAHKINI MOJIISIIOTHCS Ha abCOIOTHO Ta BiHOCHO
BusHaveHi. OcranHi (SIKi i € MpeIMETOM HAIIOTO aHaJIi3y) — Iie Taki, o mepeaba-
YalOTh MOXKJIUBICTh 3aCTOCYBaHHS PI3HUX iX BUAIB (y 3B'43Ky 3 IIUM iX 1€ 1HKOJIU
Ha3MBAIOTh ajbTepHaTUBHUMMK). MoBa TyT, 30KpeMa Moske HTH NP0 MOKJIUBICTH
obpaHHsT Pi3HUX 3aMOOIKHUX 3aX0/iB a00 iX Pi3HOI Mipy (HATIPUKJIAJ, HAKJIaJICHHS
I'PONIOBOTO CTSATHEHHSI TIEeBHOTO PO3Mipy). /lyMaerbcs, 10 OCHOBHOIO MPUYUHOIO
pernmamenTyBanHs KIIK Takux MOXJIUBUX aJbTEPHATUBHUX TPOIECYATbHUX CAHK-
I[ill € IparHeHHsl 3aKOHOAABI NPUOIU3UTH BUJ i PO3MIP MOKJIMBUX HEBUIIIHUX
HACJTIZIKIB 3a TMOPYIIEHHS JUCIO3UIli TeBHOI HOPMU JI0 KOHKPETHUX YMOB TaKOTO
HOPYIIEHHS i3 BpaxXyBaHHIM KOHKPETHMX 00CTaBUH IIPABOBOI CUTYallii, 1[0 PO3TJIs-
JIA€ThCs, Ta 0COOM IOpPYLIHKMKA (30KpeMa, 1le IPSIMO BUILIMBAE i3 3micty cr. 178
KITK, sika MiCTUTH MOJIOKEHHS TIPO HEOOXi[HICTh BpaXyBaHHS 3a3HaueHUX 00CTa-
BUH 1Ipu 06paHi 3amobiKHUX 3aX0/IiB).

OTxe, BiTHOCHO BU3HAYeHI TpollecyasibHi CaHKIil (y TOMY YMCJIl ¥ Takui X
PI3HOBUJL SIK aJIBTEPHATUBHI ), I0IYCKAIOTh IIEBHY CBOOOIY BUOOPY KOHKPETHOI Mipu
HEraTUBHOTO BIUIMBY (CaHKIN0), TOOTO MPaBO3aCTOCYBAHHS 3a PO3CyAOM. Pazom
3 TuM, 3akonoaBenb B KITK yHnkae 3anaaro HeBU3HadyeHUX CaHKILIH, 10 € IMiJTKOM
BUTIPABAAHUM. AJKe PO3CY/T Cy/UII B TAKUX BUIAAKAX € HAWOIIBIIT PUSUKOBAHUM, IO
MO’Ke TIPU3BECTU /10 HACTAHHS TSIKKUX HACJII/KIB.

Ha 3aBepiiieHHst po3IJisify IMi€i MifCTaBU CYZOBOTO PO3Cy/y XoTijocst 6 3Bep-
HYTHCS /10 TUCKYCIi 1010 PO3MEKYyBaHHS MCIO3UTUBHUX Ta IMIIEPAaTUBHUX HOPM.
Y rteopii mpaBa BUCTOBIIOBAIUCS JTyMKH PO HEOOXIHICTH MEPETJISAY BifHECEHHS
HOPM 3 Bi/JIHOCHO BU3HAUEHOIO CAHKIII€IO /10 IMCITO3UTUBHUX, OCKIJIbKU BOHM TIE€pe/i-
6avatoTh MOKINBICTH BUOOPY. He Bratounch g0 aHaIi3y MOJEMIKH, sTKa Majia MicIle
B IOpU/JMYHIN JiTepaTypi 3 1bOrO IPHUBO/LY, BBa)KAEMO, 1110 MOKHA IIOTOJAUTHUCDH
3 nozwutieto 1. C. Jlanmuna, Skuii iniie, Mo <AUCIIO3UTUBHUMHU € TIJTBKHU Ti HOPMH,
SKi MalOTh B CBOEMY CKJIaJi HeBHU3HauyeHy ab0 BiHOCHO BU3HAueHy rirmoresy abo
MACTIO3NIIO. JKIo 1 rimoTesa, 1 AuCTO3uUIiSA € abCOMOTHO BU3HAYCHUMU, a HEBU-
3HAYEHOIO YN BiJIHOCHO BU3HAYEHOW € TULIBKU CAHKI[iS, HOPMY B I[JIOMY TIOTPiOHO
BBaXkaTu imriepaTuBHOW0O» [9, c. 43].

TakuMm 4YMHOM, BUKOPUCTAHHS iIMIIEPATUBHOIO METO/Iy IIPaBOBOI0O PeryJioBaHHS
B KPUMiHAJIBHOMY MTPOBAJKEHHI, 32 3aTaJIbHUM TIPABUJIOM, He Tepeabadae MOKIIN-
BOCTI Cy/IOBOTO PO3CYAy. BUHATKOM i3 ITbOTO MpaBUJia € BiIHOCHO BU3HAUEHI TA aJTh-
TEPHATUBHI CAHKIIIi iMIIEPATUBHUX HOPM, SIKi MOXKYTh OYTH IiJICTABOIO JIJIST TAKOTO
pO3CyLy, IO 3arajoM He CyIepeyuTh CYTHOCTI IIMX HOPM ITpaBa.
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B ropuanuniii miTepaTypi SfK caMOCTiHHI MiJCTaBU [IJIS TTPABO3aCTOCOBHOTO
(B TOMy 4mCTi f CyIOBOTO) PO3CYAY BUIIJISIOTHCS Taki medeKTr mpasa, K mpora-
JINHU B TIpaBi Ta KoJisii 3akonomascTBa [10, c¢. 56—62]. Braskaemo, 1o Taka a1ymMka
€ TTIOMUJIKOBOIO. 3 1IbOTO TIPUBOJLYy BapTO IMiATPUMATH BUCJIOBJIEHI KPUTUYHI 3ayBa-
JKeHHs moAo Takoil mo3swilii. Tak, 3okpema, A. T. BorHep muime, 1Mo mporaguHm
B IIPABOBOMY PEryJIOBaHHI YCYBAlOThCS TIJBKU 3aKOHOJIABYUM IILJISAXOM. B iHIINX
BUIIAIKAX MOBAa MO)Ke HUTH Juiie npo ix mogosants. OpHak 06a3or0 AJsT 1BOTO
€ He PO3Cy/l CY//Ii UM IHIIOTO TTPAaBO3aCTOCOBHUKA, a TPUHIIMIIN TTPaBa, a TAKOX BCI
MIOJIOKEHHS 3aKOHO/IaBCTBA, sIKi MAIOTh IIPSIME UM HellpsSIMe BiTHOIIIEHHS /10 BUTIA/IKY,
o Bupimyerbest [5, ¢. 66]. CtocoBHO KOi3iii!, TO Ha HaIll MOTJISII, NIPU iX BUPI-
IMeHHi cy/i (UM iHNTMH TPaBO3aCTOCOBHUK ) MIOBUHEH KEPyBaTUCS HE BJACHUM PO3CY-
JIOM, a iICHYIOUMMHU ITPaBUJIAMU.

Kpim Toro, Ha mijgcraBi aHamisy HayKoOBUX myOJikalliii mo Temi, sika pO3TJisi-
JIAETHCS, MOYKHA BU3HAUMTH 1€ OJMH T/IXiJ 0 PO3YMIHHS Ii/ICTaB PO3CYLY CYAY
B KpUMiHAJIbHOMY Iipolieci. Tak, 10 MOXJIUBUX Ii/ICTaB JUCKPEINHOI isJbHOCTI
CyZly BiHOCATL YMCJEHHI MPUNHNCU HAYKOBO-PEKOMEHIAIINHOTO XapaKTepy, 10
MICTSTBCS, HANPUKIAL, y MpalgX YYeHUX, KPUMIHAJICTIB 1 MpOIecyasicTiB, sKi
JIOCTTI/IKYIOTh JIaHY JisJIbHICTD (TIpalli, B IKUX OMUCYIOThCS HOBI METO/IM 1 TAKTUUHI
npuiioMu poGOTH CYIiB; peKOMEH/Iallii, siKi CIIpsIMOBaHi Ha BIOCKOHAJIEHHS 1X TIPO-
(eciitnoro piuga Ta in.) [12, c¢. 24-26]. [liiicHo, BiTYN3HAHI CyAJli IIPU PO3IJIAII
I BUpillleHHI KPUMiHAJIbHUX CITPaB, KPiM IPUIIKCIB KPUMIHATBHOTO MPOIECYaJTbHOTO
3aKOHY, KepytoThcs 1 moctanoBamu [lmenymy Bepxosaoro Cyay, i mocTtanoBammu
[Tnenymy Bumioro cremiamizoBaHOTO Cy/y 3 PO3IJISIY IUBIIBHUX | KPUMIHATBHUX
CIIpaB, 1 peKOMEHAAIIMHUMU JTMCTaMU OCTAaHHbOTO Ta 1HIIUMHU MaTepiajaMu PeKo-
MeHIAIi THO-MeToIMYHOTO XapakTepy. OmHak, Ha Hall TOTJISA/, TTOJ0KeHHS BKa3a-
HUX aKTiB I/ICTABaMU JIJIsI CYZI0BOTO PO3CYAY OYTH He MOXKYTb, OCKIIbKHU:

— TI0-TIepliie, BCi BOHU 32 CBOEIO TIPUPOJIOIO € PO3’ ICHEHHSIM, TIYMaueHHSIM HOPM
3aKOHY (30KpeMa THX, SIKi 32 CBOEIO CYTHICTIO € a00 AUCIIO3UTHBHUMHU, abo iMITepa-
TUBHUMHU 3 BiJHOCHO BU3HAYEHWMH MPABOBUMHU CAHKI[SIME, 200 SIKi MiCTSITh OIliHHI
TOHATTS, TOOTO, SKi, SIK MU B3Ke BHIIe BUBHAYMIIN, € CAMOCTIHHUMMU TIi/ICTABAMU JIJIST
TaKOI'O PO3CYLY;

— TIO-JIpyTe, TAKUH TiXiJ 10 PO3YMiHHS AUCKPEIiHOI JISIBHOCTI CYy B KPUMi-
HaJBHOMY TIpolieci € 3aHaaTo mupoknM. CripaBii, TOHATTS «PO3CYAYy» MOXKe 3adi-
aTh TPAKTUYHO BCi aCHEeKTH AisTBHOCTI CY/Iy, M0 He 3a00POHEHi 3aKOHOAaBCTBOM
i He 3a3HayYeHi B HHOMY HPSIMMMHU BKa3iBKaMu sIK «000B’st3k0Bi». Cepes iHIIUX /10
TAKUX HAJIEKATh 1 Oy/b-sIKi eleMeHTH PEeKOMEHIAMINHOTO XapakTepy, BUKJAIEHI
B HAYKOBIM 4N METOJIMYHIN JiTeparypi i cipgMoBaHi Ha MiABUIIEHHS TpodecioHa-
Ji3My Ta sikocTi poboTu cyaui. OnHaK BBasKA€EMO, IO TaKMil MIMPOKWI THAXiA 10
PO3IJIsiy TPUPOAU CYAOBOTO PO3CYAY € HE MPOAYKTUBHUM, TTO30ABJIECHUM CEHCY
1 TOCJITHUIIBKUX MEXK.

! TTix Komi3istMM PO3YMITOTHCST PO3XOKEHHS UM CYTMEPEYHOCTI MisK OKPEMUMM HOPMATHBHO-TIPABO-
BUMU aKTaMH, IO PEryJIO0Th OJHI i Ti 5 ab0 CyMiXKHI CyCII/IbHI BiIHOCHHH, & TAKOXK MPOTUPIUYSI,

10 BUHUKAIOTH B TPOIECI MPAaBO3aCTOCYBAHHS i 3MIHICHEHHST KOMITETEHTHUME OpraHaMu i CayK60-
BUMH 0COOaMU CBOIX MOBHOBaxeHb [11, ¢. 225].
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OCHOBAHMUA NMPUMEHEHMA CYAEBHOTO YCMOTPEHUA
B YTOAOBHOM INMPON3BOACTBE

BanHapuyk B. B.

B craTbe ananmmsupyercs CynHoCTb IBYX U3 TPEX OMPEIeJICHHBIX aBTOPOM OCHOBAHWIA /LIS TIPUMe-
HEHUsT Cy1eOHOTO yeMOTPeHuUs (JIMCKPEIMN ) Cy/Ia B YTOJIOBHOM IPOU3BOJICTBE. Viccaeyercs: CyHocTh
JUCIIO3UTUBHBIX (CUTYATUBHBIX WJIN JIMCKPEIMOHHBIX) HOPM IPaBa M OTHOCUTEJILHO OIIpPe/IeIEHHBIX
WM JIbTEPHATHBHBIX CAHKIIUIT WMIEPATHBHBIX HOPM MpaBa (MX MPaBOBasi MPUPOAA, 0COOEHHOCTH
3aKpeIUIeHNsT B 3aKOHE, BUIBI 1 HEAOCTATKI ). APrYMEHTHPOBAHO MHEHHUE O HEeleseco0Opa3HoCTH OTHe-
CEHUsT K OCHOBAHUSIM ITPUMEHEHHsI CyIeOHOT0 YCMOTPEHHsI IPOOETIOB B TIPaBe M KOJIJIU3UIT B 3aKOHO/IA-
TEJIbCTBE, A TAKXKE TPEMUCAHNN HAYYHO-PEKOMEH/IATEILHOTO U METOINYECKOTO XapakTepa.

Kmiouesvie cnosa: cynebmoe ycMOTpeHre, ANCTO3UTHBHBIE (CUTYaTHBHBIE WJIH MCKPEIIMOHHDIE )
HOPMBI 1IPAaBa, OTHOCUTEJIBHO OIpe/ieJieHHble WM aJbTepPHATUBHbBIC CAHKIIMKM MMIIEPATUBHBIX HOPM
1IPaBa, OICHOYHBIC MOHSATHS.

GROUNDS FOR THE APPLICATION OF JUDICIAL DISCRETION
IN CRIMINAL PROCEEDINGS

Vapnyarchuk V.V.

This paper analyzes the essence of two of the three grounds specified by the author for the
use of judicial discretion (discretion) in court proceedings. In particular, investigate the nature of
discretionary (ad hoc or discretionary) with respect to the law and determined whether alternative
sanctions mandatory rules of law (law of nature, especially the consolidation of the law, the types and
cost). Expressed and reasoned opinion on the unreasonableness of reference to the reasons for judicial
discretion legal gaps and conflicts in legislation, regulations and scientific advisory and methodical.

Key words: judicial discretion, discretionary (ad hoc or discretionary) the law, with respect
to whether or alternative sanctions mandatory rules of law, the concept of evaluation.
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