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Abstract

The relevance of the article is due to the reform of the legislative framework on national
minorities in Ukraine, which is conditioned by European integration. The purpose of the
article is to reveal the problems of identifying persons belonging to "old" minorities in
Ukraine and discrimination against "new"” minorities. In the course of the research, the
author used the dialectical method, logical methods of analysis, synthesis, abstraction,
comparative research method, forecasting method, and formal legal method. The author
analyzes the provisions of the old inclusive Law of Ukraine "On National Minorities in
Ukraine”, the new exclusive Law of Ukraine "On National Minorities (Communities) of
Ukraine ", and some international treaties of Ukraine. The author identifies the problems
related to the consolidation of the feature of traditional residence on the territory of
Ukraine. The author analyzes the legal status of "new " minorities. It is concluded that the
adoption of the new Law of Ukraine "On National Minorities (Communities) of Ukraine”
has led to the introduction of a differentiated approach to "old” and "new" minorities in
Ukraine, but the shortcomings of this Law make it impossible to determine which national
minorities belong to the "old" ones. It is emphasized that the "new" minorities have been
discriminated against due to the deprivation of their legal status as national minorities
(communities) of Ukraine and equalization with the majority. Recommendations are made
to address the identified shortcomings by removing from the concept of "national minority
(community) of Ukraine” the feature of traditional residence on the territory of Ukraine
and defining precise and clear features of settlements where persons belonging to national
minorities (communities) traditionally reside or where they constitute a significant part of
the population.
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Anoranis

Axmyanouicmv 00CHioNcenns 3ymMoeieno nposedenusm 6 Ykpaini Komniexcuoi pegopmu
3aK0H00asu0i 6a3uU WOO0 HAUIOHATLHUX MEHUUH Y 36 S3KY 3 €6PONELUCHKON IHMeZPayie.
Mema cmammi noiszae 6 posxkpummi npobiem eusnauerms ocio, SKi Haieicamv 00 <cma-
pux> menwui 6 Yxpaini, ma ouckpuminauii <uoeuxy> menwui. ITio uac nposedenis nayxo-
6020 QOCHIONCEHIHS 3ACTNOCOBANO AIANCKMUYHUTL MEMOO, J02iuHi MemOoOU anaNi3Y, CUHME3Y,
abcmpazysanist, NOPIBHAILHULL MemO0, Memood npozHo3Y6anus, a MAKoIC HOPMALLHO-
1opuduunuit memod. Jlocaioxceno nonoxcenmns cmapozo 3axony Yipainu <Ipo nayionanvmi
MeHwunu 8 Ykpainis, wo Manu iMKI03usHUll xapakmep, nogozo 3akony Yxpainu <IIpo
HAUIOHATLHI MeHWUNY (CnitvHomu) YKpainus, ki Maroms eKcKa03USHUL xapakmep, ma
MIdCHAPOOHUX 002060PI6, WO BU3HAUAIOMb cmandapmu, 6i0nosiono 0o sxux mae Oymu
npusedeno 3axonodascmeo Yipainu. Bussneno npobiemu npasosozo pezyniosaiis 6io-
HOCUM 3Q Yuacmio 0cib, AKi HALeHCamv 00 HAUIOHANLHUX MeHWUN (CRILLHOM), 106 s3ami
i3 3aKPINIEHHIM 03HAKU MPAOULIIH020 NpoYcusanis na mepumopii Yxpainu. IIpoana-
J308a10 NPABOGUTL CIMAMYC <HOBUX> MEHWUN 32I0H0 3 OHOBACHUM 3aKonodascmeom. Ha
nidcmasi pesyivmamis nposeoenozo 00CAIONCeHHS 3POOICHO GUCHOBKU, U0 NPULHSMMS
106020 3axony Yxpainu <IIpo navionanvui menwunu (cnitvrnomu) Yxpainus> npuseio 0o
sanposadcenis 6 Ykpaini oupepenuitiosanozo nioxody 00 <«cmapux» i <HOBUX> MEHULUH,
00HaK HeOONIKU UbO2O 3AK0MHY YHEMONCIUBIIOIMD 3 ACYBAHISL 020, SAKi CAME HAUTOHALbHI
Menwuny 6 Yxpaini narexcams 00 <cmapuxs. Hazonoueno, uo «nosis menuumu 3asnanu
ouckpuminayii 3 0210y na nos3dasaenms ix nPagoeozo CMAmMycy HAULOHAILHUX MEHUUN
(cninvrom) Yipainu ma spisusuns sa oocszom npas i3 oivwicmio. Hadano pexomenoauii
W00 Ycynenns GULBICHUX HeOOIKI8 WASXOM BULYUCHHS 3 NOHAMMS <HAUIOHALLHA MeH-
wuna (cnitonoma) Ykpainus osnaxu mpaounitiinozo npoycusanms na mepumopii Yxpainu
ma GU3HAYEHHS MOUHUX T YIMKUX 03HAK HACELeHUX NYHKMIG, Y AKUX MPAOUUitino npo-
HCUBAIOMb 0COOU, WO HALEHCAMD 00 HAUTOHAIDHUX MeHWUN (CRIIbHOM), A00 68 SKUX BOHU
CMAHOBASMY SHAYHY YACTUHY HACEICHHS.

KimouoBi ciioBa: mpasa JIio/IMHY; TPaBa MEHITUH; €THIYHE PO3MAITTs; IOPUIUYHA BU3HA-
YEHICTh; TUCKPUMIiHAITis.

Introduction

Today, one can observe contrast processes in the field of national minorities in
the world [1]. On the one hand, there is social exclusion as a process by which
individuals or groups are denied the opportunity to participate, whether they want
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to or not, in key activities of the society in which they live. Persons belonging
to national minorities are among the most marginalized in the European and
Eurasian space, and in some countries they do not have national minority status,
which in itself contributes to their exclusion [2]. On the other hand, migration
processes have significantly changed the socio-demographic composition of
Western European cities. In many of them, the former ethnic majority has
become a numerical minority [3]. For this reason, modern nation states have
the proclivity to sacrifice minorities in the High Altar of nation building,
to securitize cultural communities, and to conflate Ethnos with Demos [4].

The impact of these processes on minority rights in Ukraine is also significant.
After all, Ukraine is a large European ethnoculturally diverse state [5]. According
to the 2001 All-Ukrainian Population Census, almost eleven million people
belonging to over one hundred and thirty national minorities lived in Ukraine [6].

The origins of the legal regulation of minority rights in Ukraine date back
to the adoption of the constituent documents of the Ukrainian state. Thus,
the Declaration of State Sovereignty of Ukraine of 1990 outlined the general
principles of the future state ethnic policy of Ukraine, which were later detailed
in another act — the Declaration of the Rights of Nationalities of Ukraine of
1991. In 1992, the Law of Ukraine "On National Minorities in Ukraine" was
adopted, the provisions of which were primarily declarative but enshrined many
special rights of national minorities. Ensuring the rights of national minorities
was also one of the issues of the constitutional process in the mid-1990s and
reflected in the provisions of the 1996 Constitution of Ukraine. Thus, the act
of the highest legal force in Ukraine enshrined basic guarantees of the rights of
national minorities.

However, for more than thirty years, Ukraine has been searching for an optimal
model for developing the cultural, linguistic, and religious identity of national
minorities and ways to integrate them into Ukrainian society on the basis of
equality and justice. Scholars note the long-standing absence in Ukraine of
effective ethnic policy strategies and programs to ensure the stability of the
ethnopolitical sphere [7].

According to experts, the Law of Ukraine "On National Minorities in Ukraine"
of 1992 is long outdated: its provisions did not meet the challenges faced
by Ukraine today, did not take into account many ethnopolitical nuances
associated with the emergence of a large number of new national minorities [8;
9]. International organizations considered it too general and did not provide
adequate guarantees for the protection of minorities [10]. The need to improve
the legislation on national minorities has been long overdue. Hence, the European
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Union and international organizations had high expectations from Ukraine to
reform national legislation in this area [11].

On February 28, 2022, five days after the start of Russia’s large-scale aggression,
Ukraine applied for membership in the European Union. In June 2022, the
European Commission published its opinion on Ukraine’s application for
membership in the European Union, according to which it recommended that
Ukraine be granted candidate status for membership in the European Union,
provided that Ukraine takes specific steps, in particular, finalise the reform
of the legal framework for national minorities currently under preparation as
recommended by the Venice Commission, and adopt immediate and effective
implementation mechanisms [12]. Subsequently, at the end of June, the European
Council decided to grant Ukraine the status of a candidate country for accession
to the European Union. However, further decisions of the European Council on
further steps depend on fulfilling the conditions specified in the opinion of the
European Commission on Ukraine’s application for membership in the European
Union [13]. Thus, reforming the system of legislation on national minorities in
Ukraine became one of the conditions for Ukraine’s accession to the European
Union.

Given the importance of the European integration issue, in November 2022,
a group of Ukrainian MPs submitted to the parliament of Ukraine the draft Law
of Ukraine "On National Minorities (Communities) of Ukraine" (Reg. No. 8224).
A lot of work was done on this draft law, including on-site consultations with
national minorities of Ukraine, joint developments with the Council of Europe
and the High Commissioner on National Minorities of the Organization for
Security and Cooperation in Europe. On December 13, 2022, this bill was
adopted as a whole.

One of the main innovations of the Law of Ukraine "On National Minorities
(Communities) of Ukraine" is highlighting national minorities traditionally living
in Ukraine. However, has Ukraine succeeded in implementing a differentiated
approach to "old" and "new" minorities that meets the best European practices
and the legitimate expectations of all stakeholders? The answer to this question
requires an analysis of the provisions of this Law.

Materials and Methods

The study aims to reveal the problem of the inability to determine which persons
belong to national minorities (communities) of Ukraine traditionally residing
on the territory of Ukraine and the problem of discrimination against "new"
minorities that have arisen after the adoption of the new Law of Ukraine "On
National Minorities (Communities) of Ukraine". Given this goal, the objectives
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of the study are to describe the problems of ensuring the rights of "old" minorities
in Ukraine, to characterize the situation of "new" minorities, to identify the
reasons that led to such consequences, and to make proposals for eliminating
the identified shortcomings, taking into account international experience. In
addition, given the fact that until 2022, the "old" minorities in Ukraine were not
highlighted, as well as the latest trends in the field of minority rights, the task
is to predict the development of legislation in the field of national minorities in
terms of distinguishing national minorities (communities) traditionally living in
Ukraine.

The study reveals some problems Ukrainian experts faced in drafting
bylaws necessary to implement the Law of Ukraine "On National Minorities
(Communities) of Ukraine" adopted in 2022. Given this, the study’s empirical
material is primarily the positive law of Ukraine, namely legislation on
national minorities. As of now, this system of national legislation consists of
the Constitution of Ukraine, the Law of Ukraine "On National Minorities
(Communities) of Ukraine", some other laws that contain some provisions
on minority rights and bylaws, as well as international treaties of Ukraine,
which include, inter alia, the International Convention on the Elimination
of All Forms of Racial Discrimination of 1965, the International Covenant
on Civil and Political Rights of 1966, the European Charter for Regional or
Minority Languages of 1992, the Framework Convention for the Protection of
National Minorities of 1995 (hereinafter — the Framework Convention) and
the Convention on the Protection and Promotion of the Diversity of Cultural
Expressions of 2005. Given European integration processes, special attention is
paid to the Framework Convention and the European Charter for Regional or
Minority Languages.

In Ukraine, legal studies of the problems of ensuring the rights of national
minorities were once conducted by Myroslav Almashi, Iryna Almashi, Oleksandr
Bykov, Yaroslav Lazur, Vsevolod Mytsyk, Leonid Riaboshapko, Yevheniy
Tkachenko, Yuriy Voloshchyn. However, despite the relevance of ensuring
minority rights, Ukraine has no modern legal literature (textbooks, monographs,
scientific publications) on this topic, especially on dividing minorities into "old"
and "new" ones. Therefore, the theoretical basis of this study is mainly made
up of scientific publications by foreign experts, which focus on the study of the
problem of distinguishing between the rights of "old" and "new" minorities,
namely Thomas Benedikter, Bill Bowring, Andrea Carla, Katharina Crepaz, Jorn
Dosch, Asbjern Eide, Kristin Henrard, Dimitry Kochenov, Rianne Letschert,
Tove Malloy, Roberta Medda-Windischer, Alexandra Tomaselli, Fernand de
Varennes.

ISSN 2414-990X. Problems of Legality. 2023. Issue 162 59



Tycee O. FO. [pobremu 3anposadxxeHHs OughepeHyiliosaHoz0 nioxody 00 «CMapux» i <HoB8UX» MeHWUH 8 YKpaiHi

At the same time, the issue of ensuring minority rights is studied in depth in
Ukraine in other specialties, such as political science, public administration, and
management. Therefore, to substantiate some of the conclusions in this paper, the
results of scientific research in other specialties are used, in particular of Viktor
Voinalovich, Viktor Yelenskyi, Victor Kotygorenko, Volodymyr Kulyk, Olena
Malynovska, Mai Panchuk.

In conducting this study, various scientific methods are used. The dialectical
method is used to substantiate the basis for the division of minorities into "old"
and "new", the criteria for their differentiation, as well as the interrelation of
certain phenomena and processes. Conclusions about the problems with the
differentiated approach to "old" and "new" minorities and the reasons that led
to them are made based on logical analysis, synthesis, and abstraction methods.
The quality of reproduction in Ukrainian law of the differentiated approach
to "old" and "new" minorities provided for by the Framework Convention is
checked using the comparative research method. Forecasting the development
of national legislation in the future requires using the forecasting method. The
formal legal method is used to study the structure and relationships between
individual legislative provisions.

Results and Discussion

At the international level, there is no unified, generally accepted definition of
the concept of "national minority", despite numerous attempts to formulate it.
Therefore, the content of this concept is specified at the national level.

This situation has its advantages and disadvantages. The absence of a unified
definition of the concept of national minority gives states some freedom to adapt
international guarantees of minority rights to their specific needs and, in some
cases, allows them to extend these guarantees to "new" minorities [14]. At the
same time, the absence of a unified definition means that there is no generally
accepted minimum standard for the protection of minority rights, which leads
to the introduction of a variety of approaches: from a very rigorous egalitarian
model that prohibits differential treatment to measures aimed at ensuring a high
level of adaptation of the majority to the needs of minorities [14].

The most commonly used definition of a minority is the one formulated by
Francesco Capotorti in his "Study on the Rights of Persons Belonging to
Ethnic, Religious and Linguistic Minorities". According to this definition, the
characteristics of a national minority are as follows: 1) it is a group of people;
2) it has stable ethnic, cultural, linguistic, and religious characteristics; 3) it
differs sharply from the rest of the population due to these characteristics; 4) it
is numerically smaller than the rest of the population; 5) it is not in a dominant
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position to the rest of the population; 6) its members are citizens of the state of
residence; 7) members of this group at least implicitly express a solidarity desire
to preserve their ethnic, cultural, linguistic, religious characteristics [15].

In international law and the law of some foreign countries, national minorities
are sometimes divided into two types by their origin: 1) "old", or as they are
also called "traditional", "historical”, "autochthonous" minorities; 2) "new" or
"migrant” minorities [16]. "Old" minorities consist of people who lived or whose
ancestors lived in the country or a part of it before the state became independent
or before the borders were drawn as they are now [17]. These are communities
whose members have lived with the majority in a particular territory for a long
time but have a different language, culture, and religion [18]. Most often, they
become minorities as a result of redrawing state borders and transferring the
territory of their settlement from the sovereignty of one state to the sovereignty
of another, forced mass displacement of the population, slavery; or they are ethnic
groups that for various reasons have not gained their statehood [19].

In contrast, "new" minorities arrived in the country after the state gained
independence or defined its modern borders [17]. "New" minorities are groups
composed of individuals who have decided to leave their homeland and emigrate
to another country, usually for economic and sometimes political reasons [18].
Thus, new minorities consist of immigrants, refugees, and their descendants who
live in a country other than their country of origin for a more extended time
than just a transitional period [19].

The division of minorities into "old" and "new" is provided for in some international
treaties, in particular the 1995 Framework Convention for the Protection of
National Minorities (hereinafter referred to as the Framework Convention). At the
national level, such a division exists, for example, in the Republic of Poland, the
Slovak Republic, Hungary, the Federal Republic of Germany, Sweden, and Norway.

Highlighting "old" minorities in Ukraine

In Ukraine, the preamble to the Constitution of Ukraine states that the Ukrainian
people are composed of citizens of Ukraine of all nationalities [20]. Ukraine
guarantees the free development, use, and protection of all languages of national
minorities of Ukraine (Article 10(3)). The state promotes the development of
the ethnic, cultural, linguistic, and religious identity of all national minorities of
Ukraine (Article 11). Citizens belonging to national minorities are guaranteed
by law the right to education in their native language or to study their native
language in state and municipal educational institutions or through national
cultural societies (Article 53(5)). Only the laws of Ukraine determine the rights
of national minorities (Article 92(1), point (3)).
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These constitutional provisions have been developed in various legislative acts,
in particular in the Law of Ukraine "On National Minorities (Communities)
of Ukraine" (hereinafter — the Law), which entered into force on July 1, 2023,
and became the new core of the legislation of Ukraine in the field of national
minorities (communities). In this regard, the old Law of Ukraine "On National
Minorities in Ukraine" became invalid.

The new Law was supposed to bring the relevant area of Ukrainian national
legislation in line with international human rights standards. Ukraine’s national
minorities expected that the Law would expand the range of their rights and
define effective mechanisms for their realization. The majority expected that the
Law would open the way for Ukraine to join the European Union. Furthermore,
the international community expected Ukraine to implement the best European
practices and high international standards of human rights protection.

One of the most important innovations of the Law is the highlighting of "old"
minorities. Until recently, Ukrainian national legislation did not distinguish
between "old" and "new" minorities. According to Article 3 of the old Law of
Ukraine "On National Minorities in Ukraine", national minorities included groups
of Ukrainian citizens who were not Ukrainians by nationality and showed a sense
of national identity and community among themselves [21]. Thus, the concept
of the "national minority of Ukraine" included "old" and "new" minorities.

However, as Viktor Kotygorenko and Mai Panchuk note, the concept of the
"national minority of Ukraine” needed to be changed to ensure its greater
conformity with the ethno-demographic dynamics of Ukrainian society and the
recommendations of international organizations [22]. The fact is that the Law
of Ukraine "On National Minorities in Ukraine” was adopted in 1992 when
migration processes in Ukraine did not lead to changes in the ethnic structure
of the population due to the massive emergence of "new" minorities whose
culture, language, and religion differ significantly from traditional minorities.
Recently, the tendency for "new" minorities to emerge in Ukraine has become
more pronounced and will only intensify [22]. Therefore, at the national level,
there is a need to distinguish national minorities with long-standing ties with
Ukrainians as the titular, state-forming nation that constitutes most of Ukraine’s
population.

It seems that the adoption of the Law was mainly a reaction to this development
of migration processes, and it embodies the desire to recognize those national
minorities that traditionally live in modern Ukraine.

The "old" minorities in Ukraine were highlighted by including in the definition
of "national minority (community) of Ukraine" the requirement of traditional

62 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Husiev, 0.Yu. Problems of Introducing a Differentiated Approach to "Old" and "New" Minorities in Ukraine

living in Ukraine. Thus, under Article 1(1) of the Law, a national minority
(community) of Ukraine is a stable group of citizens of Ukraine who are not
ethnic Ukrainians, traditionally live in Ukraine within its internationally
recognized borders, are united by common ethnic, cultural, historical, linguistic
and/or religious characteristics, are aware of their belonging to it, and express
a desire to preserve and develop their linguistic, cultural, and religious identity
[23].

Uncertainty regarding "old" minorities

The first experience of applying the Law, related to the development of draft
bylaws necessary for its implementation, has already shown that there are
specific problems with the requirement of traditional living in Ukraine. One such
problem is identifying which national minorities traditionally live in Ukraine.

The Law does not contain a list of national minorities (communities) of Ukraine
that are considered to have traditionally lived in Ukraine. At the same time,
the law of many foreign countries that distinguish "old" minorities mandatorily
defines a closed list of minorities that are considered "old". Most of the above
foreign states have done so, although there are exceptions, such as the Republic
of Croatia.

The Law also does not define criteria based on which it is possible to
unambiguously and predictably establish which national minorities have
traditionally lived in Ukraine. In the law of foreign countries, where the division
of "old" and "new" minorities is introduced, criteria are usually defined to
determine which minorities are "old" and can claim additional special rights.
Sometimes such criteria are enshrined alongside an exhaustive list of "old"
minorities. As a rule, the main criterion is the residence time on the state’s
territory. For example, this time is one hundred years in the Republic of Poland
and Hungary.

In addition, the Law contains other concepts that require traditional living:
"settlements in which persons belonging to national minorities (communities)
traditionally reside” (Article 10(7-9)), "areas in which persons belonging to
national minorities (communities) traditionally reside" (Article 10(10)), "places
of traditional residence of national minorities (communities)" (Article 19(2),
paragraph three). However, the Law does not define the content of any of
them, although the traditional residence in a settlement of persons belonging
to national minorities (communities) of Ukraine is a fact establishing the legal
status. After all, only in such places: 1) inscriptions of official names on the
signboards of local self-government bodies and municipal enterprises may be
duplicated in the language of the respective national minority (Article 10(7));
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2) general information (announcements, public offers to conclude a contract,
signs, pointers, signboards, notices, inscriptions, other publicly posted textual,
visual and audio information distributed to an unlimited number of persons) is
duplicated in the language of the respective national minority (Article 10(8));
3) election campaign materials may be duplicated in the language of a national
minority (Article 10(9)); 4) the language of a national minority is used in
providing topographic information, communication with the authorities, and
emergency assistance under certain circumstances (Article 10(10)); 5) centers
of national minorities (communities) of Ukraine may be established, except for
regional centers (Article 19(2)).

Thus, the shortcomings of some provisions of the Law caused legal uncertainty
regarding "old" minorities.

Discrimination against "new" minorities

Another problem related to the consolidation of the requirement of traditional
living in Ukraine is discrimination against "new" minorities.

It should be noted that "new" minorities are also minorities. They, like "old"
minorities, meet all the generally accepted characteristics of minorities and are
justifiably entitled to a separate legal status. At the same time, "old" and "new"
minorities are in different situations. They have different needs and interests.
The primary need of "old" minorities is to protect and develop their identity. At
the same time, for immigrants, the critical need is access to socio-economic rights
and integration into the social institutions of the host country [18]. Therefore,
immigrants are usually ready for quick integration and even some assimilation as
they consciously decide to emigrate to another country. "Old" minorities, on the
other hand, did not choose to become minorities; therefore, these communities
tend to resist integration more strongly and demonstrate a strong desire to have
autonomy in the use of their language, to practice their religion freely, and to
enjoy their culture [17; 24; 25].

"Old" and "new" minorities also differ in how the majority treats them. The
titular nation is usually wary of all national minorities, particularly of expanding
their rights, as minorities are often considered a threat to the homogeneity of
the nation-state [26; 27]. However, "new" minorities are more often suspected of
disloyalty and unfriendliness than "old" ones. The so-called "visible" minorities,
i.e., anthropologically different ones that can be easily identified as "other", are
more likely to face negative attitudes [14; 26].

Given the above, both "old" and "new" minorities are granted special status for
objective reasons, but it should not be the same. "New" and "old" minorities

64 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2023. Bun. 162



Husiev, 0.Yu. Problems of Introducing a Differentiated Approach to "Old" and "New" Minorities in Ukraine

should have some common special rights, while "old" minorities should be
granted additional special rights. In the case of Ukraine, it should be emphasized
that "new" minorities are also granted a special status. They are not granted
special rights for long-term residence in a particular territory [24].

In addition, there is a close semiotic connection between these concepts: from
the point of view of logic, the concept of "old" minorities is relative, i.e., it has
no independent meaning. Its meaning becomes apparent only concerning another,
in this case, the opposite concept — "new" minorities.

As noted earlier, the Constitution of Ukraine guarantees the development of
the identity of all national minorities of Ukraine without exception. Singling
out of national minorities traditionally living in Ukraine was logically supposed
to lead to the definition of a separate legal status for "new" minorities and the
introduction of a differentiated approach.

The Law defines a large number of special rights for national minorities:

1) the right to a name taking into account the customs of the national minority;
2) the right to form public associations of national minorities;

3) the right to organize and hold public events in their native language;

4) the right to form their media;

5) to publish in their native language without restrictions established by the
legislation of Ukraine on the protection of the state language;

6) to have their specialized bookstores, which are not subject to restrictions
established by the legislation of Ukraine on the protection of the state language;
7) the right to use the language of the national minority in the provision of
emergency services.

However, only "old" minorities are subjects of these rights in Ukraine.

According to the preamble of the Law, paragraph eight, this Law defines the
peculiarities of social relations to ensure the exercise of rights and freedoms by
persons belonging to national minorities (communities) of Ukraine. According
to Article 3(3), the state guarantees persons belonging to national minorities
(communities) the protection of their rights, freedoms, and legally protected
interests under the law. However, “national minorities (communities) of Ukraine”
covers only "old" minorities.

Only five rights defined by the Law belong to all citizens of Ukraine: 1) the
right to equal civil, political, social, economic, cultural, and linguistic rights and
freedoms as defined by the Constitution of Ukraine (Article 5(1)); 2) the right
to freely decide whether to be considered as belonging to an "old" minority or
several "old" minorities at the same time (Article 6(1)); 3) the right to freedom
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to recognize one’s membership, to refuse or change one’s membership in an "old"
minority (Article 6(2)); 4) the right to restore their national surname, name,
patronymic (Article 6(3)); 5) the right to request simultaneous or consecutive
translation of the accompanying entertainment into the State language no
later than 48 hours before the start of a cultural, artistic, entertainment, or
entertainment event to be held in the language of the "old" minority (Article
10(10)). All other rights defined by the Law belong exclusively to "old" minorities.

"New" minorities do not have the legal status of national minorities
(communities) of Ukraine under the Law, depriving them of all the special rights
of national minorities mentioned above.

Three articles of the Framework Convention condition the rights provided for
by them on “traditional” ties. According to the Article 10(2) of the Framework
Convention in areas inhabited by persons belonging to national minorities
traditionally or in substantial numbers, if those persons so request and where
such a request corresponds to a real need, the Parties shall endeavour to ensure,
as far as possible, the conditions which would make it possible to use the
minority language in relations between those persons and the administrative
authorities [28]. Under the Article 11(3) in areas traditionally inhabited by
substantial numbers of persons belonging to a national minority, the Parties shall
endeavour, in the framework of their legal system, including, where appropriate,
agreements with other States, and taking into account their specific conditions, to
display traditional local names, street names and other topographical indications
intended for the public also in the minority language when there is a sufficient
demand for such indications [28]. As for the Article 14(2) in areas inhabited by
persons belonging to national minorities traditionally or in substantial numbers,
if there is sufficient demand, the Parties shall endeavour to ensure, as far as
possible and within the framework of their education systems, that persons
belonging to those minorities have adequate opportunities for being taught the
minority language or for receiving instruction in this language [28].

When drafting the Law, its authors tried to follow the Framework Convention
and/or borrow from the experience of foreign countries that have introduced
a differentiated approach to "old" and "new" minorities. This is indirectly
evidenced by the provisions of Article 10(7—10) of the Law, which define the
language rights of persons belonging to national minorities (communities) of
Ukraine and traditionally residing in settlements or constituting the majority of
the population there.

At the same time, the chaotic accumulation of legal facts in the hypotheses of
the legal norms contained in Articles 1(1), 10(7—10) of the Law has led to the
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emergence of legal compositions with "traditional double living": the subjects
of the relevant rights are persons who traditionally live in Ukraine and, in
addition, traditionally reside in a particular settlement. However, according to
the position of the Advisory Committee on the Framework Convention for the
Protection of National Minorities, the length of residency in the country is not
to be considered a determining factor for the applicability of the Framework
Convention as a whole [29]. Therefore, the "doubling of the traditional living"
requirement is nonsense, as the requirement of traditional living in Ukraine is
meaningless in this case.

If it were not for this criterion, Article 10(7—10) of the Law would apply only
to national minorities (communities) traditionally residing in settlements, and
the rest of the Law would apply to all minorities of Ukraine, "old" and "new".
Although the rights under Article 10(7—10) of the Law do not correspond
to those provided for in Articles 10(2), 11(3), and 14(2) of the Framework
Convention, this approach of the Law has common features with the Framework
Convention.

Thus, Ukraine has failed to introduce a differentiated approach to "old" and
"new" minorities, as envisaged by the Framework Convention and implemented
in some European countries.

This raises the question of the legal status of "new" minorities in Ukraine. The
Law does not define the legal status of "new" minorities. There are no other acts
in the national legislation of Ukraine that regulate relations involving "new"
minorities. Moreover, there is no particular term for "new" minorities in the
legislation, as if they do not exist in Ukraine.

There is no hope for Ukraine’s international treaties. Neither the Framework
Convention nor the European Charter for Regional or Minority Languages
contains a definition of a minority. They apply at the national level only to
minorities under national law. According to the Law, only "old" minorities are
considered national minorities in Ukraine. Therefore, these international legal
acts will not apply to the "new" minorities in Ukraine, as they are no longer
recognized as national minorities.

So, it seems that the "new" minorities in Ukraine now have the same rights as
the majority, i.e., ethnic Ukrainians. However, the position of the majority and
minority is objectively different; therefore, the attitude towards them cannot be
the same.

In the case of Tourkiki Enosi Xanthis and Others v. Greece, the European Court
of Human Rights held that the existence of different minorities and cultures in
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a country is a historical fact that a democratic society must not only accept but
also protect and support in accordance with the principles of international law
[30]. According to Pichkur v. Ukraine, discrimination means treating persons
differently in relatively similar situations without objective and reasonable
justification. A difference in treatment is discriminatory if it lacks an objective
and reasonable justification, in other words, if it does not pursue a legitimate
aim or if there is no reasonable relationship between the means used and the
aim pursued [31]. Extrapolating these conclusions to the situation around "old"
and "new" minorities in Ukraine, one can argue that "new" minorities are being
discriminated against.

It is worth noting that the European Commission for Democracy through Law
(the Venice Commission), in its Opinion of June 12, 2023, No. CDL-AD(2023)021
"On the Law on National Minorities (Communities)" drew attention to the fact
that the concept of "national minority (community) of Ukraine" differs from
the previous concept of "national minority of Ukraine" in that it requires that
members of national minorities “traditionally live in Ukraine". However, the
Venice Commission did not mention the problems caused by this requirement.
The Opinion only states that "during the online interviews, representatives of
several national minorities expressed concerns that the expression is vague and
risks being interpreted in an overly restrictive way" [10].

Problem resolutions

Ukraine needs to clearly distinguish between "old" and "new" minorities in order
to solve the identified problems. This requires amendments to the Law. First, it
is necessary to remove from the definition of “national minority (community)
of Ukraine” the requirement of a traditional residence in Ukraine. This will
make it possible to extend the Law to "new" minorities and thus overcome their
discrimination.

Scholars’ criticism of the idea of defining in the legislation an exhaustive list
of national minorities that are recognized as traditionally living in a certain
territory seems reasonable. Such an approach is considered voluntaristic since,
having defined the list of "old" minorities peremptorily, the political authorities,
which are changeable, can arbitrarily change it at any time [26]. Therefore, the
idea of legislative consolidation of the list of national minorities (communities)
traditionally living in Ukraine should be abandoned.

It is impossible to apply the Law to "new" minorities without amending its
text. This could lead to legal uncertainty, which carries the risk of arbitrary and
unfair restrictions and interference with the rights of "new" minorities. It would
also raise the question of why the concept of "national minority (community)
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of Ukraine" includes the requirement of a traditional residence in Ukraine if it
means nothing. This will negate introducing a differentiated approach to "old"
and "new" minorities in Ukraine.

Based on the analysis of the formal structure of the legal provisions of Article
10(7—10) and Article 19(2), paragraph three, as well as the logical relationship
between them, it seems appropriate to unify the terminology of the Law by
replacing the words "area" and "place" in Article 10(10) and Article 19(2),
paragraph three, with the words "settlements”, respectively. This proposal is
based on the fact that the ability of national minorities to exercise the rights
provided for in these provisions depends on the decisions of village, town, and
city councils, i.e., bodies representing the interests of territorial communities of
settlements.

In order to ensure legal certainty, Article 10 of the Law should be supplemented
with a note defining clear criteria for national minorities (communities) of
Ukraine that traditionally live in settlements or constitute a significant part of
their population. In this way, the limits of discretion of local councils in defining
"old" minorities will be established, as well as guarantees of special minority
rights. In addition, this will allow for future changes — narrowing or expanding —
of the circle of such minorities based on known criteria and objective data.

The main criterion should be time, which considers the time of residence of a
national minority in a particular territory. This criterion is the primary proof
of a long-term relationship between the minority and the state-forming nation.
At the same time, in order to ensure proportionality, the main criterion should
be supplemented by others. Minorities can be divided into "old" and "new"
according to many different criteria, not only by the time they have lived with
the majority on the same territory. According to researchers, other factors are
also important, such as socio-economic, political, and historical factors, the
effects of past colonization or other forms of discrimination, and the settlement
of minority members (compact or dispersed) [19].

Also, it would be appropriate to apply a quantitative criterion in Ukraine that
considers the number of persons belonging to a minority living in a certain
territory. After all, it would be disproportionate to require the authorities to
spend large amounts of budgetary funds to ensure that persons belonging to
national minorities (communities) of Ukraine can enjoy special rights in those
settlements where their number is small. As noted in the "Study on the Rights
of Persons Belonging to Ethnic, Religious and Linguistic Minorities", states
should not be required to take special protection measures beyond a reasonable
proportionality between the efforts made and their benefits [15].
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The linkage to settlements itself constitutes the third criterion — territorial.
This criterion considers the nature of the settlement of persons belonging to
national minorities of Ukraine: compact or dispersed. The Law requires that the
subjects of the relevant rights traditionally reside in the same village, town, or
city (or constitute a significant part of its population) rather than in a district
or region. This means that members of "old" minorities must reside in the same
place to enjoy some of their language rights. In addition, other criteria may also
be applied, for example, those related to the territories of modern Ukraine being
part of the Russian Empire and the USSR.

This approach is in line with the position of the Advisory Committee on the
Framework Convention for the Protection of National Minorities, which has
consistently held that distinctions in the treatment of otherwise similar groups
based solely on the length of their residency in the territory can be unjust [29].
Also, this approach is entirely consistent with the recommendations of the Venice
Commission [10]. Time will tell whether the authorities will have the political
will to make such changes to the Law and adequately implement a differentiated
approach to "old" and "new" minorities.

Prospects for the differentiated approach to old and new minorities

As for the prospects of a differentiated approach to "old" and "new" minorities
in Ukraine, it seems that the introduction of this approach is relevant exactly
nowadays, as it meets the requirements of the present, satisfies the needs and
interests of all stakeholders — Ukraine’s national minorities and the majority.

However, this approach may be challenging to use in the future. Given the
globalization and migration processes in Ukraine and the world, "new" minorities
will eventually turn into "old" ones. According to the Strauss-Howe generational
theory, a hundred years is only four generations. This is confirmed by the
research results on the interests and needs of different generations of "new"
minorities [14]. Because of this, in the future, public authorities will be forced
to recognize an increasing number of minorities as "old" and to ensure that
persons belonging to them can enjoy exclusive rights everywhere. The division
of minorities into "old" and "new" will eventually lose meaning.

In addition, attention should be paid to the issue of securitization of national
minorities [27; 32; 33]. On the one hand, increasing the number of "new"
minorities in society may have negative consequences. Rianne Letschert
warns that excessive ethnic diversity leads to the fragmentation of society and
a decrease in the overall well-being of the entire population. Where different and
sometimes opposite cultures, religions, and languages come into close contact,
problems often arise with harmonizing different systems of human values,
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i.e., interethnic conflicts [17]. On the other hand, one should be careful with
expanding the circle of "old" minorities and increasing the scope of their rights.
Scholars argue that among "old" minorities, the ideas of separatism are more
widespread than among "new" ones [26]. This is partly because "old" minorities
are more politically organized and have their institutions and financial and
property resources.

Therefore, the latest trends in the legal regulation of relations involving national
minorities tend to abandon the signs of permanence, time of residence in a
certain territory, and the presence of citizenship of the host state in the concept
of national minorities [26]. In addition, states are trying to direct their efforts to
integrate "new" minorities into social structures as quickly as possible [34]. In
this way, an inclusive approach is being introduced that combines "old" and "new"
minorities [14]. It seems that the development of these trends over the coming
decades will lead to a reduction in the number of criteria by which minorities
are divided into "old" and "new" ones and eventually to the abandonment of this
approach in favor of a fully inclusive one. Therefore, taking care of Ukraine’s
national interests and its development as a legal and democratic state, it seems
that in the future, it will be necessary to remove from the concept of “national
minority (community) of Ukraine” not only the requirement of a traditional
residence in Ukraine but also the requirements of permanence and Ukrainian
citizenship.

Conclusions

Applying the Law of Ukraine "On National Minorities (Communities) of
Ukraine" has revealed specific problems. One of these problems is determining
which national minorities (communities) traditionally live in Ukraine, as the
Law does not directly define the list of such national minorities (communities) of
Ukraine and does not set forth criteria to determine their list. Another problem is
discrimination against "new" minorities. Since the concept of "national minority
(community) of Ukraine" covers only "old" minorities, "new" minorities are
not considered national minorities (communities) of Ukraine at all. The Law
does not define a separate status for "new" minorities. This means that "new"
minorities are deprived of special rights, and their status does not differ from
that of the majority.

When drafting the Law, the legislator tried to follow the Framework Convention
or borrow from the experience of foreign countries that have introduced a
differentiated approach to "old" and "new" minorities. However, the shortcomings
of the legislative technique make it impossible to achieve the desired result.

Ukraine’s European integration requires ensuring the rights of "new" minorities
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following international standards. Therefore, the solution to the problems
requires some amendments to the Law.

A differentiated approach to "old" and "new" minorities is relevant to introduce
in Ukraine right now, as it takes into account the needs of the present, the
interests of national minorities, "old" and "new", as well as the majority. However,
in the future, the application of this approach may be hampered. The future lies
in unifying approaches to "old" and "new" minorities. Given this, Ukraine should
consider returning to an inclusive approach to national minorities.

Recommendations

The findings of this study can be used for further research on minority rights
and related topics, for example, in the preparation of abstracts, writing scientific
publications, monographs, and dissertation research. The results of this study can
also contribute to the further development of Ukrainian legislation on national
minorities, particularly in the development of draft laws amending the Law of
Ukraine "On National Minorities (Communities) of Ukraine" and bylaws. In
addition, this article may help solve problems that arise during the practical
application of the Law of Ukraine "On National Minorities (Communities) of
Ukraine". The conclusions drawn from this study can be used in teaching courses
on constitutional law in higher education institutions.
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