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DUE TO THE ABSENCE OF RULES
FOR THE EXECUTION OF MADLIYAH LIVELIHOOD
IN THE LAW OF THE INDONESIAN RELIGION JUSTICE

Provisions for the execution of the madliyah livelihood conditions in statutory regulations, especially
in the provisions of Article 70 of Law Number 7 of 1989 concerning the Religion Courts as amended by
Law Number 3 of 2006 and Law Number 50 of 2009, directly result in a lack of certainty. The law on
the right to maintain madliyah livelihood also has direct implications for the trust of society, especially
women, in the Religion Courts which should be able to defend women’s rights and serve as a bridge to
resolve issues of rights that should be obtained, namely madliyah livelihood after divorce. The execution
of the wife’s madliyah livelihood has implications for the judge’s decision, namely: first, the judge does
not have a legal basis regarding how the procedure for carrying out the execution that should be carried
out for the process of executing the madliyah livelihood. Second, there is no complete regulation up to the
implementation of decisions in regulating the rights to support the wife and children — one of which is the
madliyah livelihood. Efforts to be able to provide legal certainty for executions at the Religion Courts can
be done by completing regulations and building mechanisms.
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Il{o/10 BiZICYTHOCTI IPaBUJI BUKOHAHHS 30008’ I3aHb 1010 3a0€3eYeHHsT JKIHOK 3ac00aMu st
icnyBanHs (MajieH) y 3aKOHi PO iH0He3ilicbKe peJiriiiHe npaBocy s

Honoxcenns 3axony npo UKOHAHHS 30008’s13aHb W00 3ab0e3neueHns HCIHOK 3acobamu Onsl icHy-
eanns (Maonen) 6 HOPMAMUBHO-NPABOBUX AKMAX THOOHESIUCHKOZ0 Pelizilinozo npasocydds, 0cooaueo &
nopmax cm. 70 3axony Ne 7 6id 1989 p. «IIpo penizitini cyous 3i 3minamu i 0ONOBHEHHAMIU, BHECEHUMU
Saxonamu Ne 3 6id 2006 p. i Ne 50 6id 2009 p., suxiukaromo cymmiou y ix cnpsamosarnocmi na sabesne-
uenns Maonen. Ile 6esnocepednvo enaueac na 0osipy nacenenms, 0COOIUBO KCIHOK, 00 periziinux cyois,
AKL NOGUHHT 3AXUWAMU NPABA HCIHOK 1 BUPLIUYBaAmU NPaAsosi numanis, 6e3nocepednvo nos’ssani is sabes-
nevennsam ix sacobamu ois icnysanns (Maodren) nicas posmyuenns. Ha cman suxonanus piuens cyoie
cmocosno 30006 ’s3amv wodo Maonen nezamusno eniusae nuska gaxmopis: 1) nenosnoma npasosozo
BPe2YNI0BAHHSL, BKIIOUAIOUU BUKOHAHHSL PIleHb Y YACTUHI 3a0e3neuents npae opyxcunu i dimeil, 00HUM
3 axux € Maonen; 2) eucoxa eapmicmo euxonanmns; 3) eiocymuicmo Maina, Ha sxe moxce Oymu 36ep-
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neno cmsiznenns; 4) npobaema mo0cokUX pecypcie; 5) nusvka npasoceidomicme nacerenns. 1I[o6 npu-
Unsmu piutenns, SKe 2apanmye npasosy SUHAUEHICMy 8i0noeiono 0o obcmasun neenoi cnpasu, cyoos
NOBUHEH MAMU MOJNCIUGICINY YX6ANUMYU piulents, sKxe 6 6i0n0sidano maxum 6umozam: no-nepuie, make
pluenns mae cmamu 3aKoHom 0st 060X CIOPIH Y CNPast, SKi NOGUHHI HEYXULLHO QOMPUMYBAMUCS T020;
no-opyeze, piuwenis nOGUHHO OYmu NPULHAMO Ha NIOCMAasi Qaxmis, 6CMAHOBICHUX Y CNPABL; NO-Mpeme,
amicm piwenns mae Gymu wimko cPopmyrvoeanuti cyooeio, wod YHUKHYMU HENPAGUILHOZO MIYMAUCHTLS
i nepewxo0 y 1020 euKoHanHi. YCUils, CNPAMOSani Ha 3abe3neuenis NPasosoi GUIHAUEHOCI piulens
penizitinux cyois, NoiL2aI0My Y 3a8ePuLeHHi PO3POOKU HOPMAMUGHUX NOLONCEHD | CMEOPEHHI MEXAHIZMIE
X BUKOHAHMAL.

Kiouosi cioBa: pejiiriiine 1paBocyast; 3a0e3IeUeHHs TIPaB JKIHOK; HOPMU [10JI0 BUKOHAHHS
Cy/I0BUX PpillieHb; 3ac00u /Uis1 icHyBaHHsT MajieH.

Introduction. Law Number 1 of 1974 concerning Marriage as amended by Law
Number 16 of 2019 concerning Marriage, Article 2 stipulates that: (1) Marriage is
legal, if it is carried out according to the law of each religion and belief. (2) Every
marriage is recorded according to the prevailing laws and regulations. From these
provisions, if the marriage contract between a man and a woman has been carried
out, the contract will create a reciprocal relationship between the man and woman,
both as husband and wife, family and also to the community [3]. This reciprocal
relationship in the practice of married life becomes the right and obligation that
must be carried out by each husband and wife [1].

The obligation to provide a living is a definite law in the provisions of Islamic
law as stated in Al-Bagarah letter in verse 233, namely: “Mothers should breastfeed
their children for two full years, that is for those who want to complete breastfeeding.
And it is the father’s duty to give food and clothes to the mother in a ma’ruf (good)
manner. Someone is not burdened but according to ability levels. A mother should
not suffer misery because of her child. If both want to wean (before two years) with
their willingness and deliberation, then there is no sin on both of them. And if you
want your child to be fed by someone else, then there is no sin for you if you pay
accordingly. You should fear to Allah (God) and you know that Allah is All-Seeing
what you are doing.

The above verse implies an order to the husband to provide security for his wife
which consists of food, clothes and a place to live [11]. According to Hanafiyah
(Hanafi sect) society, philosophically the husband’s obligation to provide for his wife
is a reward for the husband’s right to limit his wife’s freedom of movement, while
the wife gives her loyalty to her husband. This is because when the pronouncement
of the marriage contract is completed, the wife’s freedom is limited because of
her position as a wife. She may no longer travel freely or do anything except by
consulting her husband first. Therefore, when a wife no longer gives her loyalty to
her husband, then the wife is categorized as nusyuz (out of obedience) which results
in the loss of the right to support the wife [8].

The provisions of Article 34 paragraph (3) of Law Number 1 of 1974 concerning
Marriage as amended by Law Number 16 of 2019 provide the understanding that if
the husband is proven to have deliberately neglected his responsibility to provide for
his wife even though the husband is in a state of being able to fulfill obligations to
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Provide the livelihood that has not been given yet or is not paid, the wife has the
right to sue her husband to the court and for this lawsuit, the court can impose past
livelihood or madliyah (past) livelihood — madliyah (past) livelihood is a livelihood
that has not been fulfilled to the husband [2]. On the right to file a claim for past
livelihood granted by this Law, in reality, even though many of the wife’s claims
have been proven in the case examination process in court and granted by the court,
however they have not been able to fulfill the rights of the wife to support the
madliyah livelihood. Because there are still many implementations of the execution
of the madliyah livelihood case cannot be carried out.

Implications for Fulfilling Wife’s Rights

The main obstacle in the execution of decisions on the case of madliyah livelihood
is the absence of regulations regarding the execution of madliyah livelihood in Law
Number 7 of 1989 concerning Religion Courts as amended by Law Number 3 of 2006
and Law Number 5 of 2009, the provisions of the Article 70 of the law only regulates
the execution of the decision for divorce, therefore there is a legal vacuum making
it unclear how the execution procedure for ex-husbands who are charged with the
maintenance of madliyah livelihood but are reluctant to carry them out. Therefore,
the implementation of the decision of the Religion Court regarding the imposition
of the madliyah livelihood on the ex-husband, the implementation depends on the
presence or absence of the husband’s good intentions.

There are five factors that can hinder the execution of civil cases are namely
legal factors, high cost of execution factor, decision problem factors, human resource
problem factors and public legal awareness factors [10]. Referring to Heri Swantoro’s
opinion, the writer argues that the difficulty of execution at the Religion Courts
is mainly related to the execution of a wife or child for a livelihood, caused by five
factors as shown in the following chart (Figure 1):

Fifth: Public Legal
Awareness Faciors

Fourth: Human

Resources
Problem

Figure 1. Chart of Factors Causing the Inhibition of Execution of Livelihood
in Religion Courts
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The five factors that cause difficulty in executing a living in the Religion Courts
can be described as follows: first, legal factors. Regulations or legal rules governing
the execution procedure do not lie in one book or one statutory regulation but are
separated into various statutory regulations. Second, the high cost of execution.
In the Religion Courts the cost of being able to carry out the exercise of rights is
often much higher than the nominal amount of rights that will be obtained by the
Petitioner for execution in the execution of the imposition of payment of a sum of
money such as the imposition of the ex-husband after the divorce for child support,
or the rights of the wife after the divorce including the payment of the madliyah
livelihood that is charged to the ex-husband where usually in the verdict, it is only
charged with a nominal value that is not too high, around a few hundred thousand
or a few million, while the costs that had to be incurred if the ex-wife filed a request
for execution could reach a nominal higher than the nominal value. He will get what
is stated in the ruling of the Religion Court. Third, the problem of verdict. Regarding
the problem of verdicts in the Religion Courts, decisions are usually non-executable
because the respondent for execution does not have movable property or immovable
property so that the execution can be confiscated to fulfill the burdens contained
in the contents of the decision. Fourth, human resource problems. A skill that is no
less important to have is related to experience in approaching parties during the
anmaning (warning) process so that the parties can implement decisions voluntarily
so that forced execution is not necessary. Fifth, legal awareness of Public factor. The
public’s legal awareness factor is also a factor that plays an important role in the
implementation of the decisions of the Religion Courts.

This low level of public legal awareness is also influenced by the limited legal

knowledge of the community.

é Thereis no legal
Implications for | certainty for the
the Fulfillmentof | wifeto deny her
Wife's Rights rights over the
madliy ah
livelihood that
her husband

neglected.
) [\\\_jj J ’
Figure 2. Implications of the Absence of Arrangements for the Execution of the
Wife’s Livelihood on the Fulfillment of the Rights of the Wife
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In the perspective of the theory of legal protection against women as previously
described, the implications in (Figure 2) of the absence of arrangements for the
execution of wives’ madliyah livelihood in Law Number 7 of 1989 concerning
Religion Courts as amended by Law Number 3 of 2006 and Law Number 50 of
2009, has an impact on the absence of guarantees and protection of women’s rights
in the family sphere, this will also discriminate against wives to get protection for
their rights. In this study, the wife as a woman who is part of the community has
not received legal protection of her legal rights and interests. From the perspective
of legal protection theory, law aims to integrate and coordinate various interests
in society in the traffic of interests, protection of certain interests can be done by
limiting various interests on the other hand [7]. Therefore, in this study, the laws
and regulations that do not include provisions on the execution of wives’ madliyah
livelihoods as described above, have not been able to achieve the legal objectives in
making them to integrate and coordinate the interests of all levels of society, in this
case the wife as a woman is still not get legal protection in obtaining his legal rights
over the madliyah livelihood that his wife neglected.

Implications for Legal Judgments of Judgments

Because the judge’s decision has the essence of solving problems raised by
the community, the judge has the responsibility both juridically and morally so
that the judge’s decision can be implemented effectively and efficiently. Juridical
responsibility means the judge has a legal responsibility as long as the law can
guarantee the value of justice, while moral responsibility means that the judge has
a personal responsibility to God and the people who seek justice [4]. With this
moral responsibility, a judge in examining and completing a case will never be afraid
and trapped in the dilemma of legal loopholes, legal vacuum or even legal rules
that contain evil. As an illustration, the implications of the absence of regulations
regarding the execution of madliyah livelihood against the judge’s decision can be
seen in the decision table in (Table 1) as follows:

Table 1. List of Considerations for the Decision on Madliyah livelihood in
Divorce Cases

No | Decision Number | A o of A
1 |1373/Pdt.G/2013/PA.Bgl. Exist Not Exist
2 |1676/Pdt.G,/2018/PA.Bgr. Exist Not Exist
3 |2064/Pdt.G/2017,/PA.Kab.Mlg. Exist Not Exist
4 |2167/Pdt.G/2016,/PA.Sda. Exist Not Exist
5 |1261/Pdt.G/2015/PA.Mlg. Exist Not Exist
6 |1765/Pdt.G/2019/PA.Smg. Exist Not Exist
7 |2064/Pdt.G,/2017/PA.Kab.Mlg. Exist Not Exist
8 |2064/Pdt.G/2017/PA.Kab.Mlg. Exist Not Exist

Source: compiled from various sources and secondary legal materials.

ISSN 2414-990X. Problems of legality. 2021. Issue 153 191



MIXXHAPOJAHE NPABO

The description of the study above directs us that the absence of a complete
arrangement in the execution of the wife’s madliyah livelihood has implications for
the judge’s decision, namely: first, how is the process of executing the imposition
of madliyah livelihoods that the husband must pay to the wife after the divorce,
by seeing that there is no regulations regarding the procedure for the execution of
madliyah livelihood in Article 70 of Law Number 7 of 1989 which has been amended
by Law number 3 of 2006 and most recently amended by Law number 50 of 2009
concerning Religion Courts, then in such a situation, the judge does not have a legal
basis regarding how the execution procedure should be carried out for the process of
executing madliyah livelihood. Second, the absence of a complete regulation up to
the implementation of decisions in regulating the rights of the wife and children —
one of which is the wife’s madliyah livelihood — has implications for the birth of legal
considerations and verdicts that are very short summary and difficult to implement.
In fact, as described above, an important role for judges in resolving cases submitted
to him is that the decisions handed down have an executable character. If it cannot
be executed, in this study the wife only has the hope that the fulfillment of her
rights is limited to the judge’s decision paper. The implication of the absence of
regulation regarding the wife’s madliyah livelihood for legal considerations in the
judge’s decision can be illustrated in the chart (Figure 3) as follows:

Implications for
the Judge's
Decision
Consideration

Judges do nBE
have a basic basi
for the procedurd
for executing
madliyah
elihood..

summa

Figure 3. Implications of the Absence of Arrangements for the Execution of
Madliyah’s Wife on the Consideration of Judges’ Decisions

Seeing this implication, the judge who also functions as a lawmaker in the midst
of the legal vacuum for the execution of the case of the wife’s life, the judge should
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be able to consider so that the wife can obtain her rights and consider achieving
a simple, fast and low cost judicial process. Several patterns of execution have
been tried to solve the problem of executing madliyah livelihood by considering
the fulfillment of the rights that the ex-wife must obtain after the divorce. When
applied in the context of this study, the judges’ legal considerations in their decisions
should be able to reflect a legal discovery thought effort made by the judge with full
consideration of efforts to provide the correct settlement of the madliyah livelihood
case that has been on trial, thus the resulting verdict truly serves as a legal umbrella
in solving the problems raised by the parties as a guarantee of legal certainty in the
implementation of decisions to fulfill the rights of the wife’s madliyah livelihood in
the decision.

Implications for Uncertainty in Case Resolution

To facilitate understanding of the implications referred to, the authors describe
the implications of the absence of arrangements regarding the wife’s madliyah
livelihood for the case resolution process through the chart (Figure 4). From this
chart, there are at least two implications of the absence of arrangements for the
execution of a wife’s madliyah livelihood in the provisions of Law Number 7 of
1989 concerning Religion Courts as amended by Law Number 3 of 2009 and Law
Number 50 of 2009 on the process of settlement of cases. The implication is that
there is no guarantee of legal certainty in the acceptance of the rights of the wife
as decided by the judge in a decision that has permanent legal force. An illustration
of the uncertainty of the wife in receiving the rights to s the madliyah livelihood
even though it has been stated in a court decision that has permanent legal force as
referred to can be seen in (Table 2).

There is no legal ;
certainty about the IThere is no clarity in

acceptance of wife's the execution process

rights after the BHT -

verdict
Implications for :
Unce[r)tainty of Case : The execution fee
Resolution Non-Execution is more expensive
Case than the nominal
livelihood

: There is no husband's
Parties Agree to property to guarantee
thee; ion of

Pay Outside the
Pledge Session

ution of

Figure 4. Implications of the absence of arrangements for the execution of the
Madliyah livelihood of wife
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Table 2. List of Madliyah’s Decisions in Divorce Cases with Permanent Legal
Strength

Nominal Time of | Pledge
livelihood Neglect | / No

1373/Pdt.G/2013/PA.Bgl. | Rp10.500.000,00 | 6 months |No Non Execution
2 [1676/Pdt.G/2018/PA.Bgr. | Rp25.000.000,00 | 10 months |No Non Eksekusi

3 12064/Pdt.G/2017/PA.Kab. | Rp20.000.000,00 |10 months |Pledge |Agreed that
Mlg. payments are
done outside the
divorce pledge

No Decision Number information

hearing
4 12167/Pdt.G/2016/PA.Sda. | Rp33.750.000,00 | 15 months |No Non Execution
5 [1261/Pdt.G/2015/PA.Mlg. | Rp12.000.000,00 |4 months |No Non Execution
6 |1765/Pdt.G/2019/PA.Smg. | Rp43.000.000,00 |20 months |No Non Execution
7 |2064,/Pdt.G/2017/PA.Kab. | Rp24.000.000,00 |12 months |No Non Execution

Mg,

Source: compiled from various sources and secondary legal materials.

Based on the table of legal materials for this study, it can be seen that there
are two things that cause the absence of legal certainty for the acceptance of the
rights of the wife as decided by the judge in a final legally binding decision. These
reasons are: first, the divorce case involving the madliyah livelihood is declared non-
executable. The factor that causes the majority of the wife’s madliyah livelihood not
being paid in the case of divorce as the legal material above is that the divorce case
is declared non-execution, from the existing legal materials it reaches 6 (six) cases or
reaches 85.71 (eighty five point seventy one) percent of the 7 (seven) cases that were
used as legal material for this study. Legally, although the verdict in the divorce case
is declared non-execution, it does not abort the husband’s obligation to provide for
his wife, it means that the status of the livelihood has been determined by the court
as stated in the court decision which has permanent legal force but it is declared that
non-execution remains the husband’s obligation, because according to law.

Second, both parties agreed that the payment of the livelihood is made outside
of the divorce vow, but in the end it is not paid by the ex-husband. These two factors
are the reasons for the lack of legal certainty in the acceptance of the rights of the
wife, as decided by the judge in a final legally binding decision. The two factors
mentioned above are the reasons why there is no guarantee of legal certainty in the
acceptance of the rights of the wife as decided by the judge in a final legally binding
decision. So that in this case the decision that has been handed down by the court
cannot fulfill one of the objectives in the formation of the law by the judge, namely
the existence of “legal certainty” of the court’s decision.
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In practice, for cases of madliyah livelihood that have been decided by the
court in the case of divorce, it is not easy to carry out the decision of madliyah
livelihood through the execution process, this is at least due to two factors, namely:
First, the cost of execution is higher than the nominal of livelihood that has been
stipulated. The facts show that it is very rare for an execution request to be filed
by a wife or ex-wife on the verdict of madliyah livelihood in a divorce case that has
permanent legal force. Of these several possibilities, the majority of ex-wives or wives
are reluctant to demand the obligation to fulfill the right to support the madliyah
livelihood so that a religion court ruling regarding this madliyah livelihood is no
more than just paper. The rights of an ex-wife that have been guaranteed by material
law and have been expressly stated in an inkrach (legally binding) and executorial
court decision are meaningless because their implementation cannot be realized
[5]. Second, there is no asset that is guaranteed by the husband to guarantee the
implementation of payment for livelihood. The second difficulty in carrying out the
execution of the wife’s madliyah livelihood is the absence of the husband’s assets
that are guaranteed by the husband to guarantee the payment of the wife’s madliyah
livelihood.

The granting of authority to execute independently for religion courts is actually
in the context of providing legal certainty for the community. However, if the
political law that actually has given the authority to execute independently is
ultimately unable to be implemented properly and effectively, the goal of legal
certainty cannot be realized so that legal certainty cannot be felt directly by
the public. Due to the failure to realize this legal certainty, from the failure of
the implementation of the decision of the Religion Court, especially in terms of
the imposition of a madliyah livelihood, either voluntarily or through execution
procedures, including the low level of public trust, especially women in the Religion
Courts institution.

Based on the perspective of legal objectives, one of the expected legal objectives
for the formation of law by the judge through his decision is not achieved, namely
the objective of the law to achieve legal certainty [6]. Therefore in the future, as an
effort to be able to provide legal certainty for executions in the Religion Courts it
can be carried out by means of including:

First, complete the regulations. The absence of regulations regarding execution
which in this case is regulated in HIR (civil procedural law applied in Java and
Madura island) and R.Bg (civil procedural law applied outside Java and Madura
island) than objects has also caused problems including in the execution of child
custody decisions that do not have clear regulations regarding how the mechanisms
and procedures can be applied to the execution of child custody. Then on the
execution of the imposition of wife’s rights after the divorce, it is also found that
there is a regulatory vacuum. Second, build a mechanism. The absence of a clear
mechanism regarding the mechanism that can guarantee the burden of child
livelihood and the rights of the wife after the divorce by the ex-husband and there
is no binding mechanism for third parties, namely the agency where the ex-husband
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works to ensure the payment of child livelihood and Post-divorce rights of ex-wife
are also an obstacle to execution in the Religion Courts.

The jurisprudence of the Supreme Court Number 11 K / AG / 2001 dated 10
July 2003 has caused the Religion Courts to not be able to implement a mechanism
for punishing the payment of money by directly deducting the husband’s salary
through the agency treasurer because this is the authority of state administrative
officials who are not included in the realm Religion Courts Procedural Law.
Regarding this, except for obeying the jurisprudence regarding the imposition of
1/3 salary as the domain of State Administration officials, the Supreme Court can
renew the rules of jurisprudence that have been tied up so far by making the Religion
Courts authorized to determine the fees that husbands must pay to children and
wives caused by the result of a divorce by means of a salary deduction mechanism
in the agency where the husband works. For this reason, the Supreme Court needs
to establish an understanding with related agencies and formulate a joint regulation
that can encourage the implementation of efforts to protect the rights of women and
children after the divorce takes place [9].

In terms of legal certainty, there are two kinds of definitions of legal certainty,
namely legal certainty by law and legal certainty in or from law (Radbruch, 1975).
Laws that have succeeded in ensuring a lot of legal certainty in society are useful
laws. Referring to Gustav Radbruch’s opinion as mentioned above, at this time
neither statutory regulation nor court decision can guarantee legal certainty for the
fulfillment of the wife’s right of madliyah livelihood in a divorce case, whether it is
legal certainty by law or legal certainty in or from the law. Legal certainty by law in
the fulfillment of the wife’s rights to a madliyah livelihood stipulated in the divorce
decision has not been achieved because justice has not been achieved for the wife to
get her rights over the madliyah livelihood from her husband, the decision that has
been passed by the court has not been able to show its usefulness.

Conclusion. The author has an opinion that legal certainty can not only be
guaranteed through the norms of statutory regulations, but if there is no governing
norm, then legal certainty must be guaranteed by the legal norms contained in the
court decisions. Therefore, the court decisions must also guarantee that there is no
conflict of norms, whether it is the contestation of the legal norms of the verdict,
the reduction of the legal norms of the verdict or the distortion of the legal norms
of the verdict [6].

In the case of this research, the court decision regarding the wife’s madliyah
livelihood should at least not contain legal uncertainty in the decision, whether
there is a contestation of the rule of law of the verdict, namely the rules of law
that are in the decision of the wife’s madliyah livelihood, there should be no two
legal principles that are opposite each other, so that these rules do not support
each other in the implementation of the decision of the wife’s livelihood. Reducing
the legal norms of the verdict, in the decision of the wife’s madliyah livelihood, the
judge must be able to formulate a legal rule that can avoid the reduction of the law
as long as the obligation to provide a wife’s madliyah livelihood by the husband,
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on the other hand, the decision may not embody a legal rule which will reduce the
legal rule regarding the obligations of the husband which in fact proved to have
neglected his obligation to provide for his wife’s madliyah livelihood. Distortion of
the legal norms of the verdict, in this research, the verdict of madliyah livelihood
passed by the judge must formulate a law that is in accordance with the actual
facts that occur in the trial, on the other hand, the rule of law in the decision
must not distort a fact in the trial, so that from what the wife should has, that
is the right to earn a madliyah livelihood, it becomes that she cannot get her
right. To create a decision that can guarantee legal certainty in accordance with
the circumstances and conditions of the case in hand, the judge must be able to
create a verdict with legal certainty through three of the four fundamental things
in creating legal certainty [6], namely first, the law created by the judge through
his decision must be able to become a law for both parties in the case to obey it.
Second, the law created by the judge must be passed on the basis of a fact, it means
that the law formulated in the judge’s decision must be based on the facts that
have happened to both parties in the case. Third, the legal facts resulted from the
process of case examination must be formulated by the judge in a clear manner, so
that the clear formulation of legal facts can avoid misinterpretation and be easy
to implement.
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OO0 OTCYTCTBUM NPABHJI BbIOJHEHUS 00SI3aTENBCTB 10 00ECIEYEHHIO KEHIUH CPEACTBAMU K
cyuiecrBoBanmnio (MajijieH) B 3aKOHE O HHIOHE3UIICKOM PEJIUTHO3HOM NPABOCY/IUH

Ilonoxcenus 3axona o evinoiHenuu 003amMeipCme no 00eCneueHUd HeHuUH CPeOCmeam K cyue-
cmeosanuio (Maonen) 6 HOPMAMUBHO-NPABOBLIX AKMAX UHOOHESUTICKO20 PENUZUOIHO20 NPABOCYOUSL, 0CO-
benno 6 nopmax cm. 70 3axona Ne 7 om 1989 «O peruzuosmvix cyoaxs ¢ uUsMeHeHUsMU u 00NOIHEHUSMIL,
snecennvimu 3axonamu Ne 3 om 2006 2. u Ne 50 ¢ 2009 2., cosdaiom commenus 6 ux HanpasrenHocmu
na obecnevenue Madnen. Imo nenocpedcmeenno eiusem na 006epue HACENEHUsl, OCOOEHHO NHCeHUUML,
8 PeNUZUOSHLIX CYOax, KOmopvie O0INCHbL 3AUUULATD NPABA JCEHUUN U DeUuams npagosvle 0npocyl,
HENnocpedcmeeno cesizannvle ¢ obecneuenuem ux cpedcmeamu x cyuwecmeosanuio (Madaen) nocie pas-
600a. Ha cocmosinue evinoimnenus pewenuil cyooe 6 omuouenuu obszamenvcme no Maoien nezamugno
enusiem psid axmopos: 1) Henoanoma npasosozo pPezyiuposanisl, GKIIOUAs GblNOIHEHUE DeULeHULl 8
yacmu obecnevenus: npas Jicewvl u Oemeil, 00HUM U3 KOMopvix sersiemcst Maonen; 2) evicokast cmou-
MOCMb 6bINONHEHUsL; 3) OMCYMCMeUe UMYWECmed, Ha KOmopoe Moxcem Obimb 00PAleHo 63bicKaHue;
4) npobrema wenoseueckux pecypcos; 5) HU3Koe npagocosnanue naceienus. Ymobol npunsmo pewenue,
KOmopoe zapanmupyem npagosyo onpedeieHHoOCms no 06CMOSMeNIbCMEAM KOHKPemuozo oeid, Cyovst
Ooncer UMemb 603MONCHOCY NPUHSMb peuleue, Komopoe Obl COOMEEMCMB08aL0 CAeOYuUM mpe-
606aHUSM: 60-NEPBYIX, MAKOE peuleHue O0IHCHO CIAMb 3aKOHOM Osi 00eux CmopoH no 0eny, KOmopwie
O0NAHCHBL HEYKOCHUMEILHO COOI00amb €20; 60-6MOPLIX, peuerue 00INCHO Obimb NPUHSMO HA OCHOBAHUU
Gaxmos, YycmanosieHHbIX N0 Oely; 6-MPemvux, coOeplcanue peenus 00IHHO Obimb YemKo chopmy-
AUposano cyovetl, umobvl u3bercamo HenpasuibHO20 MOJIKOBAHUS U NPENIMCMEULL 8 €20 UCTOTHEHUU.
Yeunust, nanpasnennvie na obecnevenie npagoeoll ONPeOeIeHHOCU PEUeHUTl PeIUZUOSHOIX CYO08, 3aKIH0-
YAIOMCSL 8 3A6EPUEHUU PAZPAOOMKU HOPMATNUBHBIX NOJLONCEHUL U CO30AHUU MEXAHUIMOB UX GbINOIHEHUSL.

Kirouesblie ciioBa: PeiMruo3Hoe MpaBoCyust; 06eciedeHrst IPAB JKEHIIUH; HOPMbI 110 BBIMIOJIHE-
HUIO CyIeOHBIX PEllleHtil; CPeCTBA K CYIIECTBOBAHUIO MajyieH.
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