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MIXXHAPOJAHE NPABO

PROBLEMS OF THE ENVIRONMENTAL LAW
OF THE EUROPEAN UNION

The problem of ecology is one of the most common problems of the twenty-first century. No country
is immune: no country has better military equipment, no country with low inflation, no country with
“perfect” legislation.

The purpose of the article was to clarify legislative issues: European Union legislation was outdated,
general and lacking in specificity. 1o address these problems, this article uses different approaches to
the definition of environmental security, which makes it necessary to change the concept and the actions
within which the definition is adopted.

The article goes on to discuss the position of realists who argue that environmental security cannot be
set because of lack of accountability “the importance” of the issue of “high” issues. Thus, the paper refers
to the emergence of environmental security and its long path. This article contains the following changes
and provisions: Brundtland Committee (1987), Convention on the Conservation of Nature and Natural
Habitats in Europe (1979), International Tropical Timber Agreement (1983) as well as the Convention on
Long-range Transboundary Air Pollution (1979), the Maastricht Treaty (1992), the Hazardous Substances
Directives, the impact of EU measures on the environment and the Animal Protection Directive.

In addition, the article exposes Programs designed to ensure and regulate environmental safety. The
report of the European Environment Agency was also reviewed and a comparative analysis of the data
contained in the report and the British Broadcasting Corporation estimates was made.

The authors draw attention to several directives, calling them “triumvirate”, which provide the basis
for countries to regulate some environmental legislation.

Almost in the end of the paper the authors pay attention to the phenomenon of environmental ethics,
which is a consequence of imperfect legislation.

In its conclusion, the article states that the problems that arise from the lack of accountability of
legal acts of a real environmental situation occur in the member states, taking into account the special
case of the European Union.
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IIpo6Gaemu exosuoriunoro npaBa €sponeiicbkoro Corosy

IIpobaema exonozii — oona 3 naunowupenivux npobaem XXI cm. Kooua kpaina ne € eunsamiom:
Hi Kpainy 3 Kpaujoio GilicbK0B0I0 MeXHIKo10, Hi Kpainu 3 HU3LKOIO in(asayicio, ui Kpainu 3 <ideanvhum»
3aKOHO0ABCMBOM.

Mema cmammi — 3’sacysanns 3axonodasuux acnexmis exonoziunux npobaem €sponeticorozo Coiosy:
saxonodascmeo €Esponeiicvrozo Coto3y OYA0 3aCMAPinuUM, 3G2aNoHUM, UOMY OPAKYEALO KOHKDEMUKU.
Aemopu cmammi 6uKOpUCMosyomy pisii Nioxoou 00 UHAUEHHS eKON02IUHOT 6e3neKu, wWo 3MYUYe 3Mi-
nioeamu nousamms i 0ii, 6 Mencax AKUX NPUHAMO i UsHAUEHHSL.

Il cmamms — npodosicenis 062080pens NOULT Pearicmie, Kl CmeepoNcyomo, wWo eKoI02iuna
besnexa ne moxce 6ymu OpY2oPAOHUM NUMAHHAM NOPIGHANO 3 THUUMU NPOOIEMAMU MIHCHAPOOHO20 Ul
2n06amwnozo xapakmepy. Takum vunom, cmamms NPUCESUEHA BUHUKHEHHIO eKOoLozZiunoi Oesnexu ma i
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mpusanromy wasxy possumxy. Ilpoananizosano nopmu, wo micmsamocs 6 pisnux axmax: Brundtland
Committee (1987), Convention on the Conservation of Nature and Natural abitions in Europe (1979),
International Tropical Timber Agreement (1983) a maxox Convention on Long-Rrange Transbrange Air
Pollution (1979), Maastricht Treaty (1992), The Hazardous SubDirectives, European Council Directive
concerning the protection of animals kept for farming purposes ma éniue saxodis €C na HasKOIUUHE
cepedosuiye.

Kpim mozo, eucsimuerno npozpamu w000 3abesneuenis ma pezymosanis exoioziunoi 6esnexu. Taxoc
6yn0 6usueno 36im €8poneiicvko20 azeHmMCmea 3 HAGKOAUWHBLO20 CePe0osULlyd MA 3POOIEHO NOPIGHANLHULL
anania oanux, wo micmamocs 6 36imi ma ouinkax British Broadcasting Corporation.

Asmopu 36epmaioms ysazy Ha HU3KY OUPEKMUS, HA3UBAIOUU iX <«MPIYMEIPaAmoMs, SKi CAyeyloms
0CHOB010 0JIst KPAiH 3 MEMOI0 PezyNI08AHHS OKPEMUX ACNEKMI8 eKOL0ZIUH020 3aKOHO0ABCMEA.

Ykasano na icnyeanns gernomeny exonro2iunoi emuku K HacrioKosi HedOCKOHAL020 3aKOHOOABCMEA.

ITliocymosano, w0 npobiemu, Wo UHUKAIOMb uepe3 HeGION0GIOHICIb NPABOBUX AKIMIE PeaivHill eKo-
JOZIUHIN CUMY AT, BUHUKAIOMb Y BCIX 0ePIHCABAX-UNEHAX, 3 YPAXYBAHHAM CNEUUDIKU NPABOBOZO Pezynio-
sanmns na pismi €sponeticoxozo Coio3y.

Kirouosi cioBa: exosoriuHa Gesiieka; eKoJIoTiuHa 1oJituka; €sponeiicbkuii Coi03; eKoJIoTiuHe
IPaBo.

Problem setting. The problem of ecology has always been relevant, but over the
past decade (record snowfall in France and Spain in 2017-2018, floods in Germany
and Belgium in 2021 and hundreds of other environmental disasters) it has become
even more actual. By analyzing all the scientific works listed above, one can see that
the problem is acute one is now governed primarily by the laws of the last century.

When it comes to regulating environmental safety, any state faces a host of
problems with no regulation, outdated regulation or the precedent-setting nature
of the incident.

The environment is one of the most dynamic areas. Scientific discoveries,
ecological catastrophes, the need for the conscious consumption, are all the engines
of an environmental situation in the world that needs to be protected and regulated.

What could governments do to meet the new challenges? Above all, they should
recognize that many forms of environmental impoverishment constitute a special
category of international relations.

The challenges are unlike any of the past that humanity has faced. They go
beyond established diplomacy and international relations. By attacking the strategic
interests of individual countries, they prove that they are generally immune to a
standard response to serious threats, such as military force. Launching a fighter plane
will not solve the problem of global warming, as well as sending tanks — to counter
the advance of the desert, or launching the smartest rocket — to solve the problem
of icebergs melting, leading to a rise in sea level.

Analysis of recent research and publications. In considering the issue of
environmental safety, several scientific papers have been considered, focusing on
the revelation of the European Union’s policy on environmental safety [1; 2; 3; 4; 5;
8; 9; 12]. In addition, the Convention on the Conservation of Nature and Natural
Habitats in Europe (1979), the International Tropical Timber Agreement (1983),
as well as the Convention on Long-range Transboundary Air Pollution (1979),
the Maastricht Treaty (1992), the Hazardous Substances Directives, the impact of

ISSN 2414-990X. Problems of legality. 2021. Issue 155 275



MIXXHAPOJAHE NPABO

EU measures on the environment and the Animal Protection Directive, Treaty on
European Union. (1992) regulate relations in the mentioned sphere.

Among other things, the article used the reports of the Brundtland Commission
and European Environment [6; 14]. Among other things, the authors address to the
statistics that are contained in the BBC article [15]. Scientific papers are then used
on directives [17; 18; 20] as well as on environmental ethics [21]. In conclusion, the
authors argue their position with the management [16] and the project [19].

Statement of the article objective. The article is intended to consider scientific
and legislative approaches to regulating the issue of European Union environmental
safety legislation.

Presentation of the main body of the article. Analysis of the legislation of the
European Community in the field of environmental protection is important for the
further improvement and enhancement of the effectiveness of the environmental
legislation of Ukraine. Currently, there is a transfer from the era of confrontation
and confrontation between the two socio-economic systems, to the era of ecological
limits and restrictions of an ecological nature [1].

First of all, we are interested in environmental security policies and their
legislative implementation. From the historical point of view of the emergence of the
concept of environmental safety, consideration is irrelevant, since for us the legal side
of the issue is more important. So we go directly to the definition of environmental
safety.

The environmental security is the relative public safety from environmental
dangers caused by natural or human processes due to ignorance, accident,
mismanagement or design and originating within or across national borders,
according to the AC/UNU Millennium Project [2].

This is not the only one definition, and the term “environmental safety” is
defined differently in every other law, project, treaty, and so on. For example,
“scientific problems related to environmental security including the reclamation of
contaminated military sites, regional environmental problems and natural and man-
made disasters; affordable cleanup technologies are of particular interest” — such a
definition is to be contained in NATO Science Programme 1997.

These two definitions are not contradictory, but complementary, reinforcing and
envisioning environmental safety. Many other definitions could be found in the same
AC/UNU Millennium Project, US Department of Defense (1996) and dozens of
other acts. In the end, we only detail the range of regulated issues that are subject
to environmental protection.

In any case, the definitions lead us to two approaches of considering
environmental safety as “all roads lead to Rome”.

Depending on the central subject for which a definition is to be established, two
approaches could be distinguished:

— Environmental security: the main challenge is related to global environmental
change, with an emphasis on the interaction between ecosystems and humanity, the
impact of global environmental change on environmental degradation, the impact
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of increased social demands on resources, ecosystem services and environmental
benefits;

— Human security: this approach addresses various aspects of security, such as
social or political security. In this context, the values at risk are people’s survival
and quality of life [3, p. 1351].

Both are extremely important, but the article focused on the first pillar, which
is directly related to the second.

Despite the existence of a numerous definitions of environmental safety, there is
a position as to why such a notion is questionable. The two main arguments against
treating the environment as a security issue come from Realists and from those
who warn against the problematic consequences that the notion of security entails.
Realists tend to view the environmental issue as a matter of “low politics”, at a time
when security is a matter of “high” politics [4, p. 587].

We do not support this position, as the absence of environmental security could
lead to deaths as much as war. Even in environmentally safe countries, environmental
mortality can be as high as 12 per cent.

The most important part of this work is to find the range of issues that should
be regulated. We have thus moved on to the issue of regulations designed to protect
the environment from human influence and to minimize through legal instruments
the harm that the environment “causes” to people.

The meta-issue of environmental security began to be understood in the mid-
1980s, when the Brundtland Commission included a chapter on this issue in its
final report: “The environmental problems of the poor will affect the rich as well in
the not too distant future, transmitted through political instability and turmoil” [5,
p. 4, 5].

The first step in environmental protection was taken by the European
Community in 1972 with the adoption of the first of four successive action
programmes based on vertical and sectoral approaches to environmental problems
[6].

These programmes were in operation from 1972 to 1992. During the period of
implementation of these programmes, some two hundreds acts were adopted within
the Community aimed at limiting pollution and introducing minimum standards for
waste collection and disposal, water and air pollution [7].

Unfortunately, the problems highlighted in these programmes and acts have only
not been solved, but have also become more global and wide-ranging.

Returning to the issue of the European Union’s adoption of the environmental
issue, the new area of integration was largely regulated by directives. The European
Union has acceded to a number of major international environmental conventions,
such as the Convention for the Protection of European Wildlife and Natural
Habitats (1979), the International Tropical Timber Agreement (1983) as well as the
Convention on Long-range Transboundary Air Pollution (1979) [8].

The adoption of the Maastricht Treaty, which gave environmental protection the
status of a policy, could be considered as the next significant step in this area, mainly
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in TITLE XVTI [9]. Three environmental declarations have been adopted as annexes
to the Maastricht Treaty: the Directives on Harmful Substances; the Impact of EU
Measures on the Environment; and the Directive on the Protection of Animals.

The European Union’s Sixth European Action Plan, also adopted in 2001, had
identified four areas of European environmental policy: climate change, nature
and health, quality of life, natural resources and waste. The action plan identifies
seven key areas of greatest vulnerability: air pollution, resource management, land
protection, waste management, urban environment, sustainable use of pesticides,
marine environment (Sixth Environmental Action Programme, 2001) [10]. On
the basis of the sixth Action Plan, the Strategy for Sustainable Development for
the European Union was adopted, setting common goals and concrete actions
for seven areas that were recalled earlier by the priorities for the period 2001-
2010 (European Strategy for Sustainable Development, 2001) which provides a
comprehensive framework for European Union policies and strategies [11, p. 18;
12, p. 13].

In cases when it is not clear why we have only looked at the first and sixth
programs, it is worth noting that the first one is painful to understand the beginning
of the path of environmental policy-making, while the sixth is the Union’s response
to more contemporary problems.

Today it is 2021, and legislative acts and programs remain relevant. Moreover,
the problems identified in these documents are expanding and are hardly solved.

Referring to the European Environment Agency’s report “Europe’s Environment:
State and Prospects 2020”, some problems are not solved even before 2050.

There are many factors. First, despite the successes (as the Agency puts
it) in addressing environmental problems, they remain significant. In addition,
some important problems have been slowed down, for example, in the reduction
of greenhouse gas and pollutant emissions in industry, in the reduction of waste
generation, improving energy efficiency and increasing the share of renewable
energy sources. This means that incremental improvements are not enough,
environmental policies need to be more actively implemented in order to achieve
full results.

If one looks at the problems that are solved, he/she probably does not agree
that the problem is solved. It’s about the law and the facts. For example, this could
be seen in the category of effects of air pollution on human health and well-being.

At the same time, “about 12% of deaths are related to pollution” [13]. This
includes air pollution. These figures even date back to one year. It is not a matter
of manipulation or distortion; the authors simply wish to draw attention to what
Agency considers a solution to the problem.

Returning to the topic of the article, the remaining regulatory framework that
governs the issue of environmental safety is the domestic legislation of the European
Union member States. The essence of domestic legislation is that the principles
contained in the 1996 Treaty of Amsterdam form the basis of the legislative acts.
These principles are as follows:
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— the principle of proactive action, according to which community action is
aimed at preventing, preventing pollution or other damage to the environment, the
threat of which must be taken into account in advance of a decision;

— the precautionary principle according to which the absence of scientific
research on a particular issue cannot be a reason for revoking or delaying EU
measures to prevent pollution; it is not always possible to predict negative impacts
on the environment with great precision; but even in such cases where there is a
hypothetical possibility of an environmental infringement, appropriate environmental
protection measures should be applied,;

— the principle of environmental remediation and compensation, which obliges,
in cases where it is impossible to avoid harm, to minimize it, to limit its spread and
then to eliminate it as soon as possible;

— the principle that the guilty party pays compensation, that is, the costs of
preventive measures, cleaning and compensation for pollution are borne by the guilty
parties; this principle reflects a tendency to favour market-based financial incentives
over administrative injunctions [9].

In view of the above, it may be concluded that the Principles themselves contain
provisions that are common to all member countries of the Union. Thus, the question
of permanent fires in Portugal, for example, is exclusively regulated by acts adopted
by the Portuguese Government.

Among other things, we think we need to look at another component of EU
legislation - the directives. They tend to be narrow-minded and address specific
issues. Because of this, there are many derectives.

It makes sense to start with a Directive 2003/4/ECon. Before we look at this
derective, we need to remember the history of it. The 2003 Convention on Access
to Information, Public Participation in Decision-making and Access to Justice in
Environmental Matters (Aarhus Convention) was adopted at the Fourth Ministerial
Conference as a key to the development of the derectium “Environment for Europe”
in Aarhus, Denmark, on 25 June 1998 [16].

The Aarhus Convention is a new type of environmental agreement. This
Convention links environmental rights to human rights, recognizing that we have
obligations to future generations.

The Aarhus Convention’s obligations on access to information have been
transposed to the EU through Directive 2003/4/ECon on public access to
environmental information and the repeal of Directive 90/313/EEC, which
establishes a legal regime for access to information on environmental matters in the
EU [17].

Although the 2003 Directive lays down the obligations of Member States with
regard to access to information relating to environmental information received by
EU institutions and/or bodies, which seems to constitute, to some extent, a dual
legal regime, on the one hand: Regulation 1367/2006 on the application of the
Aarhus Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters to Community Institutions
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and Authorities, and regulation 1049/2001 on public access to documents of the
European Parliament, the Council and the Commission.

Given the time that directive was adopted, it was an incredibly big step towards
improving environmental legislation.

We think it’s appropriate to look at some more directives. But some spoilers: the
directives for today’s date are old.

More generally, EU environmental legislation may affect national procedures
and procedural instruments aimed at ensuring the effectiveness of the relevant
protection. An in-depth understanding of the relevant criteria of legality and
interest in measures to guarantee broad access to justice in this area. For example,
it may be recalled as in article 16 of Directive 2008/1/EC of 15 January 2008 on
integrated pollution prevention, according to which EU Member States should
provide appropriate procedures (including the application of the precautionary
principle) [18 p. 188].

The Directive is intended to improve environmental permitting systems,
eliminate existing problems and shortcomings, and define the framework for the
control of pollution by large industrial enterprises in the main sectors of the
European Union economy; as well as simplifying the regulatory system for industries
that contribute little to environmental pollution, thereby reducing the administrative
burden and related costs of preparing, harmonizing and reviewing the relevant
documentation [19 p. 8].

And perhaps another “young” directive adopted in 2010 - Industrial Pollution
Directive 2010/75/EC (on integrated pollution prevention and control) or Directive
IED, which is intended to replace existing Directive 2008/1/EC.

This “triumvirate” provides more information about pollution, how to solve the
problem and how to inform the population about the problems.

But, as mentioned earlier, there are many more documents more narrowly
directed. For example, Directive 91/157 on batteries and accumulators containing
dangerous substances, Directive 2002/96 on old electrical and electronic devices,
Directive 2003/96 on the restructuring of the pan-European framework for
the taxation of energy products and electric current, Directive 91/692 on the
harmonization and advisability of reporting on the implementation of certain
environmental directives and many alike (and not entirely) [20].

Thus, it could safely be said that in the environmental sphere of EU legislation,
directives are of marginal importance, but not of the former, as the programmes
influence more on solving problems. Unfortunately, the guidelines were created as a
response to the problems of the past decade, and are no longer relevant. Rather, the
provisions contained therein can serve as a basis for EU Member States.

And looking at all of these things, we can’t ignore a relatively new phenomenon,
which is environmental ethics. It is linked very mediocre to EU law, but ignoring
it makes no sense. By focusing on environmental protection, environmental ethics
are not limited to concepts of moral philosophy and environmental considerations.
It addresses a range of interacting factors related to nature conservation, including
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economic, political, social and cultural issues. For this reason, she actively uses the
conclusions and methods of various disciplines — economic theory, political science,
sociology, psychology, etc. works on a wide interdisciplinary field [21, p. 101].

To our regret, the list of issues of environmental ethics is also tending to increase:
while researchers were interested in wildlife conservation issues only recently, in
recent years they have become more concerned with social issues, generated by
an artificial, not natural environment. This shift from plant and animal problems
to society is due to the fact that wildlife areas continue to shrink and settlements
continue to grow. More and more people on the planet live in urban agglomerations
and have little opportunity to see the pristine nature of civilization.

We believe that this is already a negative trend: to find a way to solve
problems, while the scale of problems is only growing. Perhaps the problem is a
delayed response, perhaps a wrong approach, perhaps a lack of visibility of the
problem, perhaps a lack of control by governing bodies, perhaps in legislation. On
the basis of the realities of the twenty-first century, there is an aggregation of all
the above.

Conclusions. Thus, legislation of the European Union still does not regulate all
issues, with a normative definition of environmental safety for about 40 years. Every
environmental safety issue is regulated either by the acts of the last century or by
the internal laws of member — countries.

Therefore, the main problem is the discrepancy between the problems and the
legal way of solving the problem. A report by the European Environment Agency is
also available to confirm this.

The next challenge is the principles on which the environmental acts of the
European Union are based. On the one hand, they are of a general nature, which
does not create colesia, but on the other hand “compel” countries to regulate similar
environmental problems in different ways, in cases of lack of regulation.

And “cherry on the cake” are directives that have long been adopted, like other
EU regulations, which create a similar problem of outdated legislation. We believe
that we should either update the guidelines by adapting them to modern times or
adopt new ones to replace the old ones.
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IIpo6Gaems skoornyeckoro npasa Espomneiickoro Corwosa

IIpobrema sxonozuu sieasemcs 00nol u3 naubonee pacnpocmpanennvix npotiem XXI eexa. Hu oona
CMpana He 3acmpaxoeana om 3mozo: Hu 00HA CMPAHA ¢ JYuuetl B0eHHOU MEXHUKOL, Hi 00HA CMPana ¢
HUSKOU uHAsUUetl, HiL 00HA CMPAHA C <UOCANLHDIMS 3aKOHOOAMENLCTNEOM.

Ienv smoii cmamou 3aK10UAEMCsL 8 YMOUHEHUU 3aKOHOOAMENLHLIX 60NPOCO8: 3AKOHOOAMENLCMEO
Esponetickozo cotoza sieisemcs ycmapesuum, oOwum u HedoCmamouno Koukpemuvim. /ns peuenus
amux npobiem 6 cmamve UCNONL3YIOMCS PA3IUuHbIe N00X00bl K ONpedeienuio SK0I02UuuecKkoll besonac-
HOCIU, 4MO 00YCA06AUBAEM HEOOXOOUMOCTD USMEHEHUS KOHUENUUL U OeticmeUil, 8 PAMKAX KOMOpPblX
npuHuMaemcs: onpeoeienue.

Obcyarcoaemcs nO3ULUsL Pearicmos, KOmopbie Ymeepicoaiom, ymo 3K0I02UUECKas 6e30NaAcCHOCb He
Modxcem Goimb 6MOPOCMENeHHbIM BONPOCOM 6 CPABHEHUU C OPYUMU NPOOIeMaMU MeACOYHAPOOH020 UL
enobaiviozo xapaxmepa. Paccmampueaemcs: 03HUKHOBEHUE IKOL0ZUUECKOL 6e30nacHocmu U ee 002Ul
nymu paseumus. Uccredyromcest Hopmol, Komopwle codepicamcs @ pasmvix axmax: Brundtland Committee
(1987), Convention on the Conservation of Nature and Natural abitions in Europe (1979), International
Tropical Timber Agreement (1983) a maxace Convention on Long-Rrange Transbrange Air Pollution
(1979), Maastricht Treaty (1992), The Hazardous SubDirectives, European Council Directive concerning
the protection of animals kept for farming purposes u enusmue deticmeuti EC na oxpyscarowyio cpedy.

Kpome mozo, cmamvs packpvieaem npozpammol, Hanpagiennvie Ha obecneuenue U pezyiuposa-
Hue axonozuueckoll 6esonachocmu. Paccmampueaemcs: doknad Eeponeiickozo azenmcmea no okpyaiaro-
wetl cpede, nposeden CPAGHUMENLHDIL AHAUS OaHHbIX, codepicawuxcs 6 dokaade, u oyenox British
Broadcasting Corporation.

Aemopbt 06pawaom eHuMaHue Ha Psi0 OUPEKMUB, HAZbIBASL UX <MPUYMEUDATNOM>, KOMOPbIE CYNCAT
0/t CMpam 0CHOBOU 0I5t PezYIUPOBAHUSL HEKOMOPHIX ACREKMO8 NPUPOO0OXPAHHOZ0 3AKOHOOAMENbCMEA.

Ykasano na maxoe sieienue, Kax IKOL0ZUUECKAS. IMUKA, ACIAIOULAACS. CLeOCBUEM HECOBEPUEHHOZ0
3axonooameivpcmea.

B saxmouenuu cmamou 2060pumcsi, umo npobiemvl 6CA0CMEUe HeCOOMBEMCMEUS. NPABOBLIX AKMOE
DPEanvHOU IKOIOZUYECKOL CUMYAUUL, BOZHUKAIOM 68 CIPAHAX-YUACTIHUUAX C YUemOM cCneuudury npaeo-
8020 pezyauposanus Ha yposne Eeponeiickozo Cor3sa.

KiioueBbie ciioBa: 9KoJIOTHYECKast Oe30IIACHOCTD; 9KOJIOTMYECKas IIOJUTUKA; EBporneiickuii
Co103; 9KOJIOTMYECKOE MTPABO.
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