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EUROPEAN UNION DISABILITY POLICY:
SUPRANATIONAL LEVEL OF LEGAL REGULATION

In the modern European Union, disability policy (which was paid extremely little attention in the
Jframework of traditional social policy in the late twentieth century) became one of the priorities of legal
regulation. Today, this area of social policy includes not only social protection and integration in the labor
market, but also takes care of the problem of ensuring equal rights and non-discrimination. In the context
of this evolution, the article examines these questions: what is the legal nature of the European Union?
What impact does the emergence of a supranational level of legal regulation have on disability policy?
How does the international law and European legal regulation in the field of disability relate? How has
the terminology changed in the regulations of the international, regional and national levels? How has EU
disability policy evolved and what factors influenced on it? The article presents the results of a systematic
analysis of EU regulations on disability policy, covering the period from 1951 to 2020.
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Iomituka €sponeiicbkoro Colody y cdepi iHBaMiIHOCTI: HAa/HAI[IOHAJIBHUI PiBEeHb MPABOBOTO
peryJioBaHHs

Y cyuacnomy Esponeticoxomy Corosi norimuxa 6 cepi ineanionocmi, sxii nanpuxinyi XX cm.
NPUOILANIOC HAOZBUUATIHO MAILO YBAZU 68 PAMKAX MPAOUUIHOT COUIANLHOT NOLIMUKU, CMALA 00HUM
i3 npiopumemie npasosozo pezyniosannus. Cvo200HT Yell HANPSIM COUIANLHOT NOLIMUKU  BKIIOUAE He
MILLKU COUIATLIULL 3aXUCT. MA THMeZPayiio Ha PunKy npayi, aie i onikyemocs npobiemoio 3abes-
neuenns: pisnocmi npas ma neduckpuminauiin. Y xouwmexcmi makoi egomouii y cmammi 0ocaio-
AHCYOMBCL NUMAHHS Npagosoi npupodu eniusy €eponeiicvkozo Co03Yy HA NONIMUKY THEALIOHOCMI
n0s6U HAOHAUIOHANLHOZO PIBHSL NPABOBOZO PE2YNI08AHHS, CNIBBIOHOUEHHS MINCHAPOOHO-NPABOBOZO
i 3a2a1bH0EBPONCIUCHKO20 PIBHS NPABOGOZO PE2YAI06anis Y cepi inearionocmi, 3minu mepminoiozii
HOPMAMUBHO-NPABCOBUX AKMIE MIJNCHAPOOHO-NPABOBO20, PEZIOHALIO020 | HAUIONALLILOZ0 PiBHIE, e60-
mouionyeannus paxmopie norimuxu €C wodo insarionocmi. Y cmammi npedcmagieno pesyivmamu
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cucmemiozo ananisy nopmamusnux 0oxymenmic €C wodo norimuxu y cepi inearionocmi, axi 0xo-
naoromov nepiod 3 1951 no 2020 pix.

Kio4osi ciioBa: 0cobu 3 iHBasIi HICTIO; TpaBa 0cib 3 iHBaliAHICTIO; PiBHI IIpaBa; colliajabHa MOJIE/Ib;
€sponeiiceknii Coios; conianbHa MogiTHKa; KoMneTenis; Konpenmis nmpo mpasa oci6 3 imBamigHicTio.

Problem setting. European integration is one of the most significant features of
the second half of the XX century. The European Union embodies a new stage in the
development of mankind: the creation of a new type of international organization, in
the legal nature of which there is a powerful supranational component. Integration
structures based on international treaties (reflecting a common system of values
and focus on common interests, guarantying the rule of law and equality of all
member states) were able to unite states to achieve political goals (peace, security
and prosperity in Europe, the establishment of the principles of democracy and the
rule of law, the formation of a European identity, etc.) through effective economic
cooperation for the first time in the history of the continent. However, since
European integration was and remains primarily an economic project, there has
long been a selective Europeanization of the basic functions of the state. As a
result, human rights protection and social policy have long been on the periphery
of EU policy. Recognizing the lack of democracy and the fact that EU social policy
should be one of the key instruments of integration, as the success of the Single
Internal Market depends on the social dimension [81], has changed the situation:
the European Union is gradually taking care of human and citizen rights. This is
evidenced by the introduction of the European social model, the adoption of the
Community Charter of the Fundamental Social Rights of Workers (1989) and
the Charter of Fundamental Rights of the European Union (2000). However, the
general trend towards EU democratization does not mean that this process has
equally affected all categories of people: for instance, people with disabilities, who
are a significant part of all societies around the world, face many social barriers
which are severely limiting their rights and freedoms and hinder their lives’ quality
improvement. This necessitates a scientific justification for the relevant changes in
the European Union’s policy towards this category of persons.

Analysis of recent research and publications. Scholars’ attention to the issue
of people with disabilities has been permanently growing since the 1970s. However,
scientific works devoted to the legal regulation of this category of persons lives are
still an absolute minority. Most of them are devoted to the evolution of the legal
status of persons with disabilities, their legal capacity, analysis of the problems of
their individual rights ensuring (especially the right to education and work), content
analysis of the Convention on the Rights of Persons with Disabilities and experience
in determining the legal status of persons with disabilities in individual countries [3].
At the same time, there is a shortage of legal researches on disability issues both at
the EU level [24] and among domestic researchers [59; 64; 65]. Analysis of scientific
publications shows that, despite the growing number of extremely interesting works,
the degree of study of the problem of legal regulation of the rights of persons with
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disabilities in the EU by both foreign and domestic authors could not be considered
sufficient and it requires further research.

Statement of the article objective. The purpose of the scientific article is a
scientific-theoretical study of the principles of legal regulation of the rights and
freedoms of persons with disabilities provision in the European Union, revealing
its ratio with international and national legal approaches of member states to this
problem.

Presentation of the main body of the article. The attitude of the state and
society towards people with disabilities has been extremely negative for most
of history. Our distant ancestors believed in the demonic nature of diseases and
pathologies, which was widely reflected in the folklore and traditions of many
peoples. Eugenistic ideas were practiced long before the emergence of the relevant
scientific terms. The concept of the ideal citizen prevailed in ancient times.
Accordingly, children who did not conform to the patterns of biological normalcy
from childhood, which allowed a person to effectively perform his/her social function,
were forcibly deprived of life. In this case, infanticide was justified by both religious
and legal considerations (for example, Table IV of the Law of the Twelve Tables
provided for the murder of children, who are characterized by exceptional ugliness
[60]).

In the Middle Ages, people with disabilities continued to suffer from the curse
of the deities. Such people were left at best in church hospices, they were doomed
to beg, to be clowns.

In the late XIX — early XX centuries in North America and Europe, the idea
of a eugenic state policy that included forced sterilization and deprivation of life of
people with disabilities (“social losers”), which was implemented by some states in
the United States' and Germany?, became widespread. Unfortunately, it should be
noted that the problem of forced sterilization of women with disabilities in Europe
still remains unresolved?.

"In 1926, 23 states had involuntary sterilization laws motivated primarily by eugenic ideas.
A legislative ban on the sterilization of “social losers” began in 1907 in Indiana [49; 58].

2 In Germany, forced sterilization began in the Weimar Republic under a law that encouraged the
sterilization of “unfit” patients. On July 14, 1933, the «Law for the Prevention of Genetically
Diseased Offspring» required the compulsory sterilization of people with any of the diseases listed
in the law. Decisions regarding sterilization were then made by «Hereditary Health Courts», which
consisted of a 3-person panel. Two panel members were physicians. 360,000-375,000 people were
forcibly sterilized in 1933-1939 [50; 62; 51].

3 The EU Charter of Fundamental Rights provides for the prohibition of eugenic Practices (Article
3). The UN Convention on the Rights of Persons with Disabilities (CRPD) underlines everyone’s
right to make decisions for themselves, rather than have them made by anyone else. In 2015, the
Committee on the Rights of Persons with Disabilities prepared Concluding observations on the initial
report of the European Union. In this observations, the Committee expressed concern that persons
with disabilities are exposed to involuntary treatment, including forced sterilization and abortion,
in the European Union member States (para. 46) [13]. In July 2017, a high-level publication by the
Office of the United Nations (UN) High Commissioner for Human Rights urged UN member states
to repeal all legislation that allows forced sterilisation, forced abortion, and forced contraception to
be carried out [48].
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The situation began to change after the Second World War with the
establishment of the principles of a democratic, social, legal state as key principles
of the constitutional order in Western Europe. The medical model of disability is
being implemented. Due to the dependence of this category of people on the will of
family, doctors and society, who didn’t fully take into account their interests or did
not take them into account at all, the possibility of their integration into public life
was virtually ruled out [53].

The awareness that people with disabilities can be beneficial to society, but that
they need rehabilitation measures, in which the state must be involved, was gradual.
The problem of disability is a political problem and therefore requires social action
and collective responsibility. Society and the state must take certain steps to ensure
the participation of persons with disabilities in all spheres of life of society (social
model). In this regard, the recognition by the World Health Organization (WHO)
of the fact that disability is not an attribute of the individual, but a complex set
of conditions, a lot of which are created by the social environment, is of a high
importance [8, p. 22].

Persons with disabilities have the right to full social integration, but they are
not given the opportunity. The prejudice and victimization were among the most
important factors in their persistent exclusion from society and labor markets. That
is why tacking invisibility of people with disabilities in society was a priority for
civil society institutions of the European Communities/European Union.

Mark Priestley notes that in the late XX — early XXI centuries there was a
situation when the most significant policy catalysts in the field of legal regulation
of persons with disabilities were at the global level while the most significant
implementation constraints were at the national level [72, p. 61].

Since the 1970s, international and European movements of persons with
disabilities have initiated political discussions! at the global and regional levels,
which have eventually led to a gradual change in perceptions of persons with
disabilities, their rights, full participation and the removal of structural barriers to
inclusion [72]. It is still from the 1970s that the concept of human rights for persons
with disabilities is embodied in two international documents: Declaration on the
Rights of Mentally Retarded Persons [26] and Declaration on the Rights of Disabled
Persons (1975) [25].

Unlike the Council of Europe, which adopted the Council of Europe’s Convention on the Prevention
and Combating of Violence against Women and Domestic Violence, European Union law does not
contain rules aimed at protecting women with disabilities from forced sterilization [41].

! In particular, the question was discussed, should people with disabilities be considered as subjects
and not as objects? An analysis of the issue in “Human Rights and Disability” prepared by a group
of experts for the UN states that the disability rights debate is not so much about the enjoyment
of specific rights as it is about ensuring the equal effective enjoyment of all human rights, without
discrimination, by people with disabilities. The non-discrimination principle helps make human
rights in general relevant in the specific context of disability, just as it does in the contexts of age,

gender and children [55].
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The awareness that disability and mental illness are two separate policy areas
(“two policies and two philosophies”) has been quite difficult at both the national
and international levels [54; 34]. Today, the term “mentally retarded”, which was
used in the 1971 Declaration, is not used because it does not correspond to the
modern understanding of disability.

Joanna Nowak-Michalska and a number of other authors point out that it is
still with regard to the category of persons with disabilities, the legal regulation of
ensuring their rights and freedoms at both the international and national levels is
constantly faced with a terminological problem. People with disabilities are always
more sensitive to the rules of legal technique that apply to them. Some terms, which
is used in legal acts, are perceived by them as offensive or stigmatizing are rejected
in favor of more neutral and inclusive ones. But over time, such new terms cease
to serve their purpose (for example, due to the abandonment of the medical model
of perception of people with disabilities in favor of social model), resulting in the
need to find new words (objective and neutral) for defining this phenomenon [67;
5, p. 460; 22, p. 53]. Thus, in Eastern Europe, in particular in Ukraine and Poland,
during the XVT — first half of XX century the term “kasika” was used in regulations
(from the Turkish “kalik” — defective) [37; 27]. In other European countries, you
could find other variations (for example, “abnormal”). In the XX century the term
“cripple”, because it had an obviously negative and offensive connotation was
replaced by “persons with incomplete ability to work” (but the use of the adjective
“incomplete” caused a negative reaction) or “abnormal” or “subnormal”, and later —
by “disabled person”. Beginning from the 1990s, the noun “disabled” (according to
the medical model, was interpreted as weak, feeble, defective, with developmental
disabilities') was gradually replaced by the postmodified noun “disabled persons”
or “persons with disabilities”. It is obvious that the evolution of terminology was
conditioned by socio-political changes, first of all by the intensification of social
movements for the rights of persons with disabilities and the change of perceptions
of such persons.

In 1976, the UN General Assembly, recognizing the need to promote the
socialization of people with disabilities, proclaimed the 1981 International Year
of Disabled Persons and called for an action plan development at the national,
regional and international levels, with an emphasis on equalization of opportunities,
rehabilitation and prevention of disabilities. An outcome of the International
Year of Disabled Persons was the formulation of the World Program of Action
concerning Disabled Persons adopted by the UN General Assembly (1982). To
implement the tasks of the World Program the General Assembly proclaimed
1983-1992 the United Nations Decade of Disabled Persons. The main result of
the Decade of Disabled Persons was the adoption of the Standard Rules on the

! In V.I. Dahl encyclopedic dictionary, the term “invalid” (from French) was interpreted as a person
who did one’s military service, an honored soldier, incapable of further service due to injury, old age
[23].

2 For example, it is biased to refer to someone as «blind»; one must say instead, «a person who is
blind», «a person who uses a wheelchair» instead of «wheelchair bound» [82, p. 103, 251; 5].
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Equalization of Opportunities for Persons with Disabilities by the General Assembly
on 20 December 1993 (resolution 48/96 annex) [78]. The Rules serve as a guidance
for policy-making, taking action to remove obstacles and creating equal opportunity
for persons with disabilities in society and development.

It is difficult to deny the fact that the process of ensuring that people with
disabilities enjoy their human rights is slow and uneven. Non-discrimination, and
the equal effective enjoyment of all human rights by people with disabilities, are
therefore the dominant theme of the long-overdue reform in the way disability and
the disabled are viewed throughout the world [55, P.1]. The Vienna Declaration
and Programme of Action, adopted by the World Conference on Human Rights
(1993) were of a high significance for persons’ with disabilities rights provision
at international law level. It emphasized that all human rights and fundamental
freedoms are universal and thus unreservedly include persons with disabilities. Any
direct discrimination or other negative discriminatory treatment of a disabled person
is therefore a violation of his or her rights [87].

A turning point in the approach to disability was the adoption of the UN
Convention on the Rights of Persons with Disabilities [57] and its Optional Protocol
[85] on 13 December 2006, which entered into force in 2008. The Convention
directly refers to the values promoted by the social model of disability, and uses
the term “person with a disability”. It is stated that disability is not a defining
characteristic in determining a person’s personality, but is only one of the many
features that characterize it.

Adopted in the late XX — early XXI century decisions and documents show
that the international community encouraged national and international protection
of the rights of persons with disabilities.

Formation of legal regulation of persons with disabilities status in the EU.
Coverage of the problem of human rights in the EU in most scientific sources
devoted to European integration is characterized by a certain incompleteness and
somewhat distorted ideas about the evolution of legal regulation in this sphere, as it
was indicated by Gr6inne de Bbrca. Most authors ignore the brief but intense period
in 1951-1954 (work on the draft European Political Community Treaty) when the
question of human rights protection was prominent on the agenda of the European
integration process and deliberately fail to explain the disappearance from the
agenda of the new European Communities in 1957 [4]. The purpose of this article
is not to cover the causes of this situation. However, it should be noted that at the
initial stage of work on the draft European Political Community Treaty protection
of fundamental freedoms within the new Community was to be one of its central
aims [36; 9]. At the same time only the Member States and not the Community
institutions were to be specifically placed under an obligation to respect human
rights, as the role of the Community was envisaged as a kind of strong-arm back-stop
in the event of a serious failure on the part of a member state in protecting human
rights and fundamental freedoms. The vision of human rights issues in the final draft
of the European Political Community Treaty was somewhat different [4; 60]:
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— protection of human rights within the Member States was explicitly declared
to be one of the aims of the Community (Article 2 of the EPC Treaty);

— Community was given the power to make proposals to further the aims Article
2 (Article 55 EPC);

— guaranteeing the protection of human rights and fundamental freedoms
provided for in Article 3 has been recognized as one of the criteria for acquisition
for the Member States of the Council of Europe and for any other European State
(Article 116 of the draft EPC Treaty);

— Community could conclude association agreements «with such third States
as guarantee the protection of human rights and fundamental freedoms mentioned
in Article 3».

The failure to ratify the Treaty on the European Defense Community resulted
in the suspension of work on the draft European Political Community Treaty.

The project of European political integration in the field of human rights,
which has been implemented since the entry into force of the Treaty on European
Union (1992), is less ambitious'. It is connected with the desire of Member States
to minimize their human rights obligations. It should therefore be acknowledged
that if the draft European Political Community Treaty had entered into force in
the 1950s, EU policy on human rights, and in particular the rights of persons with
disabilities, would have been developed at a different pace and would have had a
different content.

Human rights were not considered as a key element of the EU constitutional
framework for a long time. Grainne de Burca considers that the silence of the
founding Treaties on the subject is explained on the basis that human rights concerns
were unrelated to the project of economic integration [4, p.649].

It should be noted that for a long time the founding Treaties contained no
explicit reference to disability, and therefore no disability-specific competence existed
[89]. That is, in fact, it was about the “invisibility of disabled people” within the EU
treaty system. Legal regulation of a range of issues related to the rights of persons
with disabilities was the responsibility of national governments?. Mentions of the
rights of persons with disabilities, as well as the relevant responsibilities of the state
are contained in the constitutions of Greece (Article 21, paragraph 2), Spain (Article

"In 1974-1996, the European Communities / European Union implemented four multi-year
programs, which were mainly focused on the information exchange and best practices: 1) the initial
action program for the vocational rehabilitation of persons with disabilities (1974—1979); 2) the first
program of action on social integration of people with disabilities (1983—1988); 3) EMP-HELIOS
1 — Second Community action programme (EEC) for disabled people (HELIOS) (1988-1991);
4) EMP-HELIOS 2 — Third Community action programme (EEC) for disabled people (HELIOS
1T (1993-1996) [20; 21; 39; 40].

2 Council Recommendation 86/379 / EEC (1986) became the first soft law instrument to deal directly
with disability issues. It recommended to Member States «to take all appropriate measures to promote
fair opportunities for disabled people in the field of employment and vocational training, including
initial training and employment as well as rehabilitation and resettlement» and «to intensify and
re-examine their policies to help disabled people, where appropriate after consulting disabled people’s
organizations and both sides of industry» [18].
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49), Ttaly (Article 38 §§ 1 and 3), Portugal (Article 71) and France (preamble).
However, governments have been reluctant to implement the European Community’s
recommendations for concrete changes in disability policy. The development of a
unified European approach to this issue is complicated by the existence of different
models of the welfare state, some of which adhered to the paternalistic model
of social protection, according to which people with disabilities are perceived as
“objects” of charity, drug treatment and social protection. Such models are based on
the paradigm of inability of a person to control himself, which accordingly requires
the constant help of a third person, which determines the direction of his life [53,
p.1041]. This paradigm does not correspond to the general principles of European
integration, and therefore causes additional difficulties. The Amsterdam Treaty has
played an important role in the legal regulation of issues related with guaranteeing
the rights of persons with disabilities. First of all, it contained a general article on
non-discrimination (Article 13), which also covered persons with disabilities [52].
Thus, the existence of the problem of discrimination on the grounds of disability was
directly acknowledged. The Declaration concerning persons with a disability was
also added to the Treaty, from the text of which it followed that the Community
institutions must take into account the needs of persons with a disability when
adopting measures under the former Art. 95 EC to approximate Member States’
legislation.

However, since Art. 13 was of a programmatic nature (requiring the Community
to take further steps to take the necessary measures to combat discrimination against
persons with disabilities), it did not give rights directly to stakeholders and therefore
its positive effect was limited. In order to implement measures aimed at ensuring
the rights of persons with disabilities by the European Community, a number of
procedural barriers had to be overcome, namely: the question on adoption of a certain
measure or even a legislative act had to be initiated by the European Commission;
later the EU Council should have consultation with the EU Parliament and make
a decision unanimously'. On the basis of Art. 13 was adopted by Council Directive
2000/78/EC (establishing a general framework for equal treatment in employment
and occupation). This Directive implements the principle of equal treatment in the
area of employment and prohibits discrimination on various grounds, including
disability [17]. In addition, a number of directives and regulations were adopted in
the early 2000s [29; 30; 31; 32; 33; 75; 76], which affected the rights of persons with
disabilities, as well as optional acts, including the Council Resolution on promoting
the employment and social integration of persons with disabilities (2003) [19].

Despite the fact that persons with disabilities remain dissatisfied with the
approach to solving the problem of discrimination against themselves comparing to
the norms of the TEU, which deal with combating discrimination on the grounds of

"It was a rather difficult task, as despite the traditional support by the European Parliament for
human rights issues, the final decision was taken by the Council. There was a lack of consensus
among Member States on the need for mandatory Community action to combat discrimination
against persons with disabilities at the end of the XX century.
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nationality or gender (the latter norms had direct effect), progress was made in the
late XX and early XXI centuries on the issue of legal regulation by Member States
to ensure the rights of persons with disabilities was obvious [91, p. 15].

The debate over disability models, which began in the EU in the 1970s, was
important for adjusting EU policy. Some authors have noted that within the medical
model, disability, like racism or sexism, is discrimination and social oppression. Once
social barriers to the reintegration of people with physical impairments are removed,
the disability itself is eliminated. While its supporters, on the contrary, believe that
the Social Model of Disability down-play the role of biological and mental conditions
in the lives of disabled people [2, p. 441-443]. In the end, the supporters of the
Social Model of Disability won, whose approach to disability is reflected today in
international legal acts, as well as in EU documents.

The Community Charter of Fundamental Social Rights for Workers (1989)
contained a provision according to which:

— Any discrimination based on any ground such as... disability... shall be
prohibited (Article 21);

— All disabled persons, whatever the origin and nature of their disablement,
must be entitled to additional concrete measures aimed at improving their social
and professional integration. These measures must concern, in particular, according
to the capacities of the beneficiaries, vocational training, ergonomics, accessibility,
mobility, means of transport and housing (Article 26) [83].

However, the Charter protected the rights of persons with disabilities only
as employees and the protection of violated rights in court remained open [35,
p. 664—665].

The Charter of Fundamental Rights of the European Union (2000) provided
that “The Union recognizes and respects the right of persons with disabilities to
benefit from measures designed to ensure their independence, social and occupational
integration and participation in the life of the community” (Article 26) [7]. However,
before the Lisbon Treaty, when it acquired the same legal force as the Founding
Treaties, it was of a political nature. Accordingly, socio-economic rights were
seen as ideological and political, not legal. The Charter provided for neither the
establishment of new powers or tasks, nor their change, either for the Member
States or for the Community/Union. As a result, each Member State had to decide
independently on the legal exercise of the rights enshrined in the Charter [45,
p. 29-30, 92-93, 95]. Only after the entry into force by the Lisbon Treaty all EU
institutions and bodies should respect the rights enshrined in the Charter when
drafting EU law and policy, and the Member States while implementing Union
legislation.

The most important legal development in 2000 was the adoption of the
Council Directive 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation, which prohibits
discrimination in employment on the grounds of disability and requires the provision
of reasonable accommodation for people with disabilities [17].
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The EU acceded to the UN Convention on the Rights of Persons with
Disabilities (hereinafter — UN CRPD) in December 2010 [16] (the Union’s
preparation for the ratification of the CRPD took place within the framework of
“Equal opportunities for people with disabilities: A European Action Plan”). For the
EU, the UN CRPD entered into force on January 22, 2011'. But some elements of
the UN Convention were enshrined earlier — in the European Disability Strategy for
2010-2020. The UN CRPD is a “mixed agreement”. According to Art. 216 (2) TFEU
international agreements concluded by the EU are binding for institutions as well
as for the Member States. Accordingly, the Commission may bring an infringement
case against a Member State not properly implementing the UN CRPD under Art.
258 TFEU. A Member State has an EU legal obligation to implement the UN CRPD
insofar as its provisions are within the scope of EU competence.

Concerning the status of the UN CRPD in the EU legal order: the UN CRPD
has become an integral part of EU law; in hierarchical terms, the Convention is
inferior to the provisions of the Treaty on the Functioning of the European Union
and the Treaty on European Union, but superior to secondary EU law.

The CRPD is the first international, legally binding document that sets
minimum standards for the rights of persons with disabilities (by the way, this
Convention has taken a significant step towards the doctrinal justification of
the indivisibility of human rights in international human rights law [3]), and it
is the first convention on human rights where the EU is one of the parties. This
situation has certain consequences. According to Article 216 (2) of the Treaty on
the Functioning of the European Union “Agreements concluded by the Union are
binding upon the institutions of the Union and on its Member States” [14]. In
addition, as G. Quinn and S. Doyle point out, the position of the Court of Justice
of the EU should be taken into account, which considers that while international
agreements concluded by the EU are inferior to the EU Treaties they nonetheless
rank superior to secondary EU law. Therefore, ‘post-confirmation’ EU legislative
proposals must be self-consciously crafted not only to fit with, but also help to
advance, the goals of the UN CRPD [74, p. 70].

It should be noted that the signing of the CRPD by the European Union was
seen as an extremely positive step (the European Union Acquires a Human Face)
[61]. However, since the UN CRPD refers to “mixed agreements” in the sense
that they engage the often overlapping legal competences of the Union and its
Member States, this raises a number of complex issues, in particular what convention
obligations are imposed on the EU, and which of them are imposed on the Member
States, as well as what is covered by their common competence, how should the EU
Structural Funds be involved in the implementation of the tasks of the Convention
[77; 91; 90]?

The EU, as a CRPD party, is obliged to periodically inform the UN Committee
on the Rights of Persons with Disabilities of the measures taken to implement it. In

! The UN CRPD has been signed and ratified by all Member States, and 22 of them have also signed
and ratified the Optional Protocol thereto (2019).
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2014, the European Commission submitted its first report on the application of the
Convention in the European Union. In May 2015, after the first meeting between the
Committee and the EU in April in Geneva, the Committee on Civil Liberties, Justice
and Home Affairs stated that shares the concerns of the UN CRPD Committee in
relation to the European Union’s lack of a clear strategy for implementing the UN
CRPD. In this regard, he called on the EU to take certain steps, in particular [69]:

— Underlines the need to ensure that discrimination in all aspects on the
grounds of disability is prohibited in the European Union, including multiple and
intersectional discrimination;

— Calls on the Commission to revise its Disability Strategy 2010—2020 with
a view to the full implementation of the UN Convention on the Rights of Persons
with Disabilities;

— Calls on the Commission to maximize synergies between the EU Disability
Strategy 2010—2020 and the provision of the UN Convention on the Elimination of
all Forms of Discrimination Against Women and the UN Convention on the Rights
of the Child;

— Underlines the need to include a clear gender perspective in a new European
Disability Strategy;

— Strongly deplores the fact that the Council has still not adopted the 2008
proposal for a directive on implementing the principle of equal treatment between
persons irrespective of religion or belief, disability, age or sexual orientation;

— Calls for the EU institutions and the Member States to give persons with
disabilities an active role in decision-making processes, including through their
representative organizations, in accordance with Article 4(3) of the CPRD.

Ensuring the full participation of people with disabilities in social life in each
Member State and in the European Union as a whole, combating discrimination,
removing barriers and combating social exclusion has become the EU’s main task in
protecting the rights of people with disabilities. The signing of the CRPD obliges
the EU institutions to implement its provisions. This, in turn, necessitated the
development and adoption of a tool for the full implementation of the provisions
of the Convention. Such an instrument was “European Disability Strategy 2010-
2020: A Renewed Commitment to a Barrier-Free Europe” [44] (hereinafter — the
Strategy), which is intended to harness the combined potential of the EU Charter of
Fundamental Rights, the Treaty on the Functioning of the European Union, and the
UN Convention, and to make full use of Europe 2020 and its instruments. The EU
is obliged to support and complement national initiatives on CRPD requirements
implementation through its own strategic actions [9, p. 19].

The Strategy is based on the values enshrined in the Founding Treaties, on the
experience of previous foundations of EU policy on people with disabilities, as well
as on the priorities of “Europe 2020: A strategy for smart, sustainable and inclusive
growth”!. Although the Strategy was adopted a few months before the CPRD’s entry

! The Strategy states that the Commission should seek to: to transform the open method of coordination
on social exclusion and social protection into a platform for cooperation, peer-review and exchange of
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into force for the EU, its content was largely shaped by the Convention’s influence.
The main aim of the Strategy is to empower people with disabilities so that they
can enjoy their full rights, and benefit fully from participating in society and in the
European economy [44].

The European Disability Strategy is not the first comprehensive EU document
which reflects the EU’s disability policy. Thus, in 1996 the Commission adopted a
strategy “Equality of Opportunity for People with Disabilities — A New Community
Disability Strategy 1996”. The latter has been politically endorsed in a Resolution of
the Council of Ministers in December 1996 [1; 79]. In 2003, “Equal Opportunities
for People with Disabilities: A European Action Plan” [42] was adopted for the
period 2004-2010. The Union’s commitment to the social model of disability was
clearly reflected in the content of the Plan: “The EU’s long-standing commitment
towards its disabled citizens go hand in hand with a new approach to disability:
from seeing people with disabilities as the passive recipients of compensation, society
has come to recognize their legitimate demands for equal rights and to realize
that participation relates directly to insertion”. The plan was based on 3 pillars
(antidiscrimination, mainstreaming, accessibility) and provided for three biennial
phases [47; 12], preceded by Communication from the Commission to the Council,
the European Parliament, the European Economic and Social Committee and the
Committee of the Regions [10—12]:

— 2004-2005 — creating the conditions necessary to promote the employment of
people with disabilities, while making the mainstream labor market more accessible
to them across the enlarged Union;

— 2006—-2007 — the priority areas are encouraging activity; providing access to
quality support and care services for disabled people; fostering accessibility for all;
and increasing the Union’s information gathering and analytical capacity;

— 2008-2009 accessibility as a priority for active inclusion and access to rights.
Accessibility enables the heterogeneous needs of men and women with disabilities
to be addressed in an integrated manner.

Compared to the Action Plan, the Strategy focuses on the accessibility of
goods and services in the internal market [6, p. 30—31], as well as on the systematic
involvement of the potential of representative organizations of people with
disabilities in the development of EU disability policy.

The Commission has identified eight main areas for action and key actions are
identified for each of them, together with an indication of the main EU tasks in
each of the areas, namely:

good practice, and into an instrument to foster commitment by public and private players to reduce
social exclusion, and take concrete action, including through targeted support from the structural
funds, notably the ESF; to design and implement programmes to promote social innovation for
the most vulnerable, in particular by providing innovative education, training, and employment
opportunities for deprived communities, to fight discrimination (e.g. disabled) [43].

! The Plan mentioned: «to shaping society in a fully inclusive way is therefore the overall EU objective:
in this respect, the fight against discrimination and the promotion of the participation of people with
disabilities into economy and society play a fundamental role» [42].
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1) accessibility — ensuring access to goods, services, including public services
and assistive devices for people with disabilities;

2) participation — to achieve full participation of persons with disabilities in
society by enabling them to enjoy all the benefits of EU citizenship; removing
administrative and attitudinal barriers to full and equal participation; providing
quality community-based services, including access to personal assistance;

3) equality — eradication of discrimination on the grounds of disability in the
EU;

4) employment — enable many more people with disabilities to earn their living
on the open labour market;

5) education and training — promoting inclusive education and lifelong learning
for pupils and students with disabilities;

6) social protection — promoting decent living conditions for people with
disabilities;

7) health — foster equal access to health services and related facilities for people
with disabilities;

8) external action — promotion of the rights of people with disabilities within
the EU external action [44].

European Disability Strategy 2010—2020 was accompanied by two documents:
the comprehensive Commission Staff Working Document SEC(2010) 1323,
providing factual evidence and supporting data for the EDS, including input received
from stakeholders during the consultation process; and a “list of actions” (SEC(2010)
1324), which constitutes the operational implementation plan for the first five years
across the EDS’ thematic priorities and its general implementation instruments.

The “list of actions” included a number of numerous measures, including the
development of legislation as well as the use of other necessary policy instruments
(soft law, standards and research/studies) within the EU’s competence on the
principle of subsidiarity! adhering and within the timeframe set out in the Strategy
[84].

Effective implementation of the Strategy depends on such general
implementation tools as: raising society’s awareness of disability issues and foster
knowledge among people with disabilities of their rights and how to exercise
them; optimizing use of EU funding instruments to ensure accessibility and non-
discrimination, as well as raising awareness on funding opportunities; supplement
the collection of periodic disability-related statistics with a view to monitoring the
situation of persons with disabilities.

The adoption of the European Disability Strategy for 2010—-2020 was an
important event in the field of persons’ with disabilities rights protection. EU
institutions and NGOs in general supported this document. At the same time,
the European Parliament criticised the EDS for lacking a gender perspective
on disability policy or a separate chapter on gender policy [46]. The European

! The Strategy states that EU actions in each of the thematic directions serve to support and
supplement national disability policies.
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Economic and Social Committee [70] and the European Disability Forum (EDF)
[84] also commented and made suggestions about EDS.

Implementing such a complex and long-term policy as the European Disability
Strategy 2010—-2020 required significant efforts. Many of the proposed measures of
the Strategy are designed to support or complement actions at the national level. It
means that the implementation of many provisions of the Strategy depends on the
Member States. That is why the impact of the Strategy may not be felt immediately:
it will probably require a much longer time frame before widespread noticeable
improvement occurs [24, p. 98]. Therefore, the effectiveness of the Strategy’s
measures assessed only years after they have been applied on the ground. It was
the reason why it was envisaged that the Commission’s reports on progress should
be prepared by the end of 2013 and 2016, including on Member States’ actions and
the EU report to the UN Committee on the Rights of Persons with Disabilities.
However, the deadlines were not met, as indicated by the UN Committee on
the Rights of Persons with Disabilities in its 2015 concluding observations and
it was recommended to carry out a mid-term evaluation of the Strategy by the
EU and to establish clear guidelines for including the recommendations in the
submitted concluding observations with clear criteria and indicators [13]. As a result,
the Commission firstly reported to the Committee on the Convention and then
continued to work on the report on the Strategy, which was published in February
2017 and covered the first five years of the Strategy action.

According to the Report, by 2020, approximately 120 million Europeans
in the EU will have a disability. The share of women with disabilities in the
total population is higher than the share of men (29.5% vs. 24.5%). Despite the
prohibition of discrimination in employment under the Directive for equal treatment
in employment and occupation, access to the labor market remains a major problem
for people with disabilities. The employment rate of people with disabilities is only
48.7%, which is much lower than that of people without disabilities (72.5%). Access
to inclusive, quality education remains elusive to many people with disabilities.
Only about 29.5% of people with disabilities (in the age group of 30-34 years) have
completed tertiary education or its equivalent, compared to 42.5% of people without
disabilities. Finally, 30% of people with disabilities are close to poverty or social
exclusion in the EU, compared to 21.5% of people without disabilities. The degree
of disability — severe vs moderate — significantly increases the risk of poverty or
social exclusion [73]. However, this risk is significantly decreases for people aged
65 and over in almost all EU Member States due to the social protection provided
after retirement. Overall, the Report notes that, despite the challenges, significant
progress has been made in all major areas, but to varying degrees.

The greatest progress has been made in the area of “accessibility”. Progress in
this area is explained by the fact that the legal basis for most acts adopted in this
area is not the competence of the EU in social policy (where it has limited powers)
but Articles 26 and 114 of TFEU concerning the internal market. In accordance
with Part 1 of Art. 26 TFEU, the Union shall adopt measures with the aim of
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establishing or ensuring the functioning of the internal market, in accordance with
the relevant provisions of the Treaties, and Art. 114 authorizes the European
Parliament and the Council of the EU to take measures to approximate the laws,
regulations or administrative provisions of the Member States which have as their
object the establishment and functioning of the internal market [15]. That is why
EU actions in this direction can be implemented not only in the form of “soft”
law. Progress towards “accessibility” is underlined by the adoption of one of the
most important acts — the Directive on accessibility requirements for products and
services (2019) [28] (also is known as the European Accessibility Act). This act
was built to complement the EU Web Accessibility Directive which became law in
2016. It is aimed at reducing the fragmentation of legislation on access to products
and services as a result of different accessibility requirements in the Member States.
It also reflects the obligations of the UN’s Convention on the Rights of Persons
with Disabilities. The laws, regulations and administrative provisions necessary to
comply with this Directive have to be adopted and published by the Member States
by 28 June 2022. In 2025, the requirements of the European accessibility act must
have already been implemented.

The Directive on accessibility requirements for products and services also
imposes obligations on manufacturers, representatives, importers and distributors
and should cover all economic operators, both public and private. It provides
only functional requirements, i.e. it identifies aspects of the product / service that
should be available. The Directive does not specify how it should be achieved from
a technical point of view, which allows for further improvements and provides
more flexibility in implementation [28]. The European Disability Forum welcomed
the mentioned Directive. However, it pointed out a number of shortcomings, in
particular the limited scope of its action (the list of goods and services is very limited
and focused mainly on digital goods and services and does not provide access to
medical services, education, transport, housing, etc.) [38].

As for the general tools for implementing the Strategy, the report states that
they “have been used effectively and will be used in the coming years”. However,
the Report remains rather vague on existing gaps in the Strategy and on the EU’s
full compliance with its obligations under the Convention [73]. There is also no
vision for actions after 2020 (the Report mentions their “reflection in the formation
of future EU policy on people with disabilities”).

It is worth noting that, although many stakeholders called for a revision of the
Strategy, the Commission concluded that “the objectives of the ten-year strategy
remain fully relevant” for the remainder period.

In 2020, the European Disability Strategy expires and the European Commission
needs to both summarize and begin preparations for the development of a new
disability policy framework. As the Strategy is in fact an instrument for the EU
to implement its obligations under the Convention on the Rights of Persons with
Disabilities, the UN recommendations will serve as guiding principles and, to some
extent, they will set priorities for the new Disability Action Plan.
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Conclusions. Language largely shapes our awareness, as well as the way we
perceive other people. The choice of terms used to describe a particular group of
people and the way they are described could have a direct impact on how they feel
in a particular state or integration association. The terms that define persons with
disabilities in the national legislation of European countries change with the change
of society’s attitude to such category of persons, as well as the terminology used in
relation to persons with disabilities in international legal acts. Modern approaches
to the terminological definition of persons with disabilities are reflected in the UN
Convention on the Rights of Persons with Disabilities.

Persons with disabilities civil society organizations have played (in the second
half of the twentieth century) and (at the beginning of the XXI century) continue
to play a crucial role in disability policy-making. The development of European
political-legal discourses in this period reflects the radical changes in public legal
awareness of such a social phenomenon as disability. Whereas initially the social
policy of the EU and the Member States was focused on the care and rehabilitation of
people with disabilities and at compensating for the alleged limitations of individual
people with disabilities, today such policy concerns human rights, citizenship,
full participation of people with disabilities in society, barriers elimination, etc.
Cooperation between EU institutions, national governments and civil society
organizations improves and strengthens the European disability strategy.

In the modern European Union, disability policy (which was paid extremely
little attention in the framework of traditional social policy in the late twentieth
century) became one of the priorities of legal regulation. Today, this area of social
policy includes not only social protection and integration in the labor market, but
also takes care of the problem of ensuring equal rights and non-discrimination.

The policy of Europeanization of legal regulation in the field of disability proves
the important role of the supranational level of government in ensuring the rights
of this category of persons. Today, in the field of legal regulation of persons’ with
disabilities rights, there are both bottom-up and top-down processes. At the same
time, it is still at the level of the Member States the most important decisions in
the field of disability policy are adopted and implemented. However, the European
Union has an important role to play in modernizing this policy. Progress in disability
regulation requires maximum synergies and complementarities between supranational
and national levels of government.
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ITomntuka EBponeiickoro Coio3a B chepe HHBATHAHOCTH: HATHAIMOHAIbHbII YPOBEHb MPABO-
BOTO PETyJIMPOBAHMA

B cospemennom Esponeiickom Corose norumuxa 6 cpepe unsaiuonocmu, komopoi ¢ kornuye XX 6.
YOensIoCh OUeHb MAL0 BHUMAHUS 8 PAMKAX MPAOUUUOHHOLU COUUALLHOU NOIUMUKU, NPESPAMULACH 6
00uUn U3 npuopumemos npagoeozo pezyiuposanus. Cez00Hs. IMO HANPAGICHUE COUUATLHOL NOIUMUKU
BKIHOUACT He MOJbKO COUUATLHYIO 3AUUMY U UHMEeZPAUUIo Ha PolHKe mpyod, HO U 3aHUMAEMCS. Npo-
Gaemotl obecneuenust pagencmea npas u Heouckpumuxayuu. B xowmexcme smoil sgomoyuu ¢ cmamoe
uccedyromes. maxue 6onpocvl: Kaxosa npasosas npupooa Eeponeiickozo Cowsa? Kaxoe enusimue na
NOJUMUKY UHBANUOHOCIU UMeeT NOSLeHIUe HAOHAUUOHAILHOZ0 YPOBHSL NPagosozo pezyiuposanus? Kax
COOMHOCUMCSL MEHCOYHAPOOHO-NPABOBOIL U 00UeEBPONEIICKULL YPOBEHD NPABOBOZO PEZYIUPOBAHUSL 6 Chepe
uneauonocmu? Kax mensiiaco mepmuHoiozus 8 HOpMAMUGHO-NPABOBHIX AKMAX MENCOYHAPOOHO-NPAGo-
8020, PEZUOHAILHOZO U HAUUOHAILHO20 YposHel? Kak ssomouuonuposaia u noo iusHuem Kaxux Qax-
mopoe noaumuxa EC no unsanuonocmu? B cmamve npedcmasnenvl pesyivmamol cucmemMnozo aHaiu3d
Hopmamushvix dokymenmos EC no norumuxe 6 cepe unsearudnocmu, oxeamovigarowux nepuod ¢ 1951
no 2020 200.
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