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The problemaTiC issUes of legal aiD 
 in Cases ConsiDereD in Civil proCeeDings

The scientific article studies the issue of providing legal aid in cases which are considered in civil 
proceedings. The author pays attention to the existing scientific points of view of legal assistance in civil 
cases. Attention is drawn to the existing projects of law which are registered on the official website of 
the Verkhovna Rada of Ukraine, which propose significant changes to national legislation governing the 
institution of legal aid in cases pending in civil proceedings. The author draws attention to the functioning 
of the institute of free legal aid. The scientific article draws attention to the exemplary practice with the 
participation of free lawyers as professional representatives in the case. The author’s proposals on the 
possible update of the national civil procedural legislation are formulated which regulates the issue of 
providing legal aid in cases considered in civil proceedings.
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Проблемні питання правової допомоги у справах, що розглядаються у цивільному 
судочинстві

Наголошено, що проблематика надання правової допомоги у справах, які розглядаються 
у порядку цивільного судочинства, завжди було важливим питанням науки та практики. 
Основні зачатки інституту реалізації, а також надання правової допомоги у різних катего-
ріях справ (спорів) були закладені ще в часи Стародавнього Риму. З поступовим розвитком 
цього інституту він суттєво удосконалився та еволюціонував. Як наслідок, це набуло від-
повідного відображення і в змісті правосуб’єктності осіб, які мають право надати правову 
допомогу. 

Наголошено, що правова допомога є важливою передумовою доступності до правосуддя у 
справах, що розглядаються у порядку цивільного судочинства особами, які через певні причини 
не в змозі постійно чи тимчасово реалізувати свою цивільну процесуальну правосуб’єктність з 
метою представлення у суді своєї правової позиції та захисту права чи інтересу. 
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Підкреслено, що правова допомога як важливий інститут цивільного процесуального права 
безперечно пов’язаний із категорією представництва. Водночас можливістю надавати правову 
допомогу у цивільному процесі наділені не тільки процесуальні представники, а й суд (суддя) 
в окремих випадках.

Акцентовано на тому, що важливим при дослідженні питання надання правової допомоги у 
справах, які розглядаються в порядку цивільного судочинства повинно бути врахування професій-
ного та кваліфікованого рівня цієї юридичної допомоги. Проте варто визнати, що не завжди і не 
у всіх випадках на практиці правова допомога у справах, які розглядаються у порядку цивільного 
судочинства, має дійсно високопрофесійний характер і має якісний правовий результат. Причи-
нами такого явища є зокрема такі: 1) неналежна практична підготовка суб’єкта надання пра-
вової допомоги; 2) недостатня глибина знань у відповідній спеціалізації з боку суб’єкта надання 
правової допомоги; 3) недостатня мотивація суб’єкта надання правової допомоги та ін. 

Зроблено висновок, що питання надання правової допомоги у справах, які розглядаються 
у порядку цивільного судочинства, є одним із ключових при реалізації права на доступ до суду 
та доступності правосуддя в цілому. Водночас потребують додаткового дослідження проблеми 
узгодження національного законодавства, що регулює інститут надання правової допомоги 
(у тому числі у справах, які розглядаються у порядку цивільного судочинства), з міжнародно-пра-
вовими системами та вимогами крізь призму євроінтеграційних прагнень України. Акцентовано 
на наданні правової допомоги при реалізації електронного правосуддя, особливо в момент упро-
ваджених карантинних обмежень задля запобігання поширенню COVID-19. 

Ключові слова: правова допомога; цивільний процес; цивільне судочинство; цивільні 
справи; адвокат; представництво; COVID-19.

Setting of the problem. The issue of providing legal aid in cases which are 
considered in civil proceedings by people who are interested in obtaining it, it 
has always been an important issue of science and practice. However, the main 
beginnings of the development of institution of realization, as well as the providing of 
legal aid in various categories of cases (disputes) were found in the days of Ancient 
Rome. Due to the gradual development of this institute, the last has significantly 
improved and evolved. As a result, this gained appropriate image and  in the content 
of the humans’ legal subjectivity who can provide legal aid. Furthermore, it also 
has an effect on the spreading of the list of documents which indicate about the 
existence of appropriate powers to provide such type of legal aid. An important issue 
in this block of civil procedural law is the subjective composition of the realization 
of procedure for providing and receiving legal aid as a fundamental human right.

In recent years, the problem of providing legal aid in cases considered in civil 
proceedings has significantly reformed. In this context, we are talking not only about 
the relevant legal acts of the Verkhovna Rada of Ukraine as the main legislative body 
of Ukraine, but also about the existence of certain registered legislative initiatives 
on the official website of the Verkhovna Rada of Ukraine, their purpose is the 
introduction of many amendments to existing legislation acts which regulate the 
principles of functioning and organization the institution of  providing legal aid in 
cases pending in civil proceedings.

Considering the previous information, it is undoubtedly important to analyze 
and study the legislative innovations, and also legislative proposals that related to 
the realization of legal aid in cases pending in civil proceedings.
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Actuality of the research topic: The actuality of the research is explained by the 
urgent need to analyze new legislative provisions and also legislative proposals which 
are in the texts of scientific projects of subjects of legislative initiative concerning 
the practical problems of providing and receiving legal aid in cases pending in civil 
proceedings. In addition, explaining the importance of the study of such urgent 
issue, it is appropriate to emphasize its special social significance. This is particularly 
the case for the providing legal aid during the quarantine restrictions which were 
introduced with measures to prevent a spreading of coronavirus infection (COVID-19).

Analysis of recent research and publications: shows that some issues 
considered the providing of legal aid in cases pending in civil proceedings were the 
subject of scientific research on the pages of legal literature.

It should be noted that the study of the peculiarities of the legal aid realization in 
cases pending in civil proceedings, scientists paid attention in the field of law (legal) 
sciences, including: S. S. Bychkova, Y. V. Bilousov, T. B. Vilchyk, N. Y. Golubeva,  
K. V. Gusarov, I. O. Izarova, V. V. Komarov, S. O. Koroed and other jurists.

In the context, it is worth emphasizing the fairness of the view expressed in 
the legal literature that a person who receives free secondary legal aid in civil 
proceedings, he represents as a principal of his procedural rights and responsibilities 
designated by the Center for Free Secondary Legal Aid [1, p. 86]. Also there is an 
interesting point of view of I. Kozyakov and O. Govorukha that guaranteeing the 
right of  person to receive a legal aid and in cases established by law, free legal aid, 
it is not only a constitutional and legal obligation of the state, but also following 
the international – legal obligations by Ukraine. According to these scholars, 
practice shows that the system of free legal aid is currently in its becoming period. 
In their opinion, the process of its institutionalization and legal regulation has 
not been completed yet, so the level of European standards for ensuring access to 
justice and the quality of legal services are not reached by it but this field needs to 
be improved [2, p. 114]. There is a logical view of Y. Prut that in connection with 
the development of legal relations and the deepening of their legal regulation of 
providing legal aid is an element of ensuring effective access to justice [3, p. 57].

V. M. Isakova’s opinion that the right to legal aid is one of the aspects of access 
to justice and the right to a fair court hearing [4, p. 408]. Also V. M. Isakova in 
another work logically notes that the right to legal aid is necessary and inalienable 
opportunity to receive a professional assistance in legal matters by established legal 
order [5, p. 60]. Interesting is the view of Y. T. Shramko that by its characteristic 
the right to legal aid is a constitutional human right on receiving state-guaranteed 
qualified legal assistance, including free, in the realization of it, as a participant in the 
legal process, his legal status [6, p. 13]. It seems an interesting view of V. S. Lychko 
that the providing of legal aid in civil cases requires not only the development of 
clear mechanism for obtaining it, establishing situations and criteria for its providing 
but also in general the formulation of the definition of legal aid in civil cases [7, 
p. 533]. It is worth noting S. V. Overchuk’s remark that the formation of a new 
concept of free legal aid, combined with the reform of bar, has created many legal 
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problems, the solution of which is controversial among scholars, lawyers and officials. 
According to scientist, an important place in this discourse is the problematic 
question, who has the right and can receive legal aid from the budget [8, p. 1–2]. It 
should also be noted that attention to the study of legal aid in civil cases was paid 
to the famous scientist of civil procedural law by professor K. V. Gusarov [9, p. 140; 
10, p. 124; 11, p. 68; 12, p. 200; 13, p. 199].

In the context of the study, the issue of providing free legal aid, it is appropriate 
to pay attention to the statistics indicated on the official website of the Cabinet of 
Ministers of Ukraine. Thus, in 2018, 623.8 thousand applications were executed in 
the centers of the free legal aid system, as well as 221 thousand calls to the single 
contact center [14].

At the same time, the problem of providing legal aid in cases which are 
considered in civil proceedings is not sufficiently studied. Scientific approaches 
concerning its realization need additional understanding and also the practice of its 
application. There is a special need and timeliness of its study.

The purpose of the article: research and analyze the problem of providing legal 
aid in cases pending in civil proceedings. An additional purpose is to express the 
author’s views concerning proposals for potential changes to national legislation 
which regulates the principles of realization, as well as obtaining the legal aid by 
participants in civil proceedings relations.

Summary of the main material: Legal aid is an important prerequisite for 
access to justice in cases pending in civil proceedings by bodies who due to the 
relevant reasons, cannot permanently or temporarily realize their civil procedural 
legal personality in order to present their legal position and protection of  right or 
interest in court .

Legal aid as an important institution of civil procedural law is undoubtedly 
connected with category of representation. At the same time, the opportunity 
to provide legal aid in civil proceedings is endowed not only with procedural 
representatives, but also with the court (judge) in some cases.

It is also important in the study of the providing legal aid in cases that are 
considered in civil proceedings should be taking into account the professional and 
qualified level of this legal aid. However, it should be recognized that not always and 
not in all cases in practice legal aid considered in civil proceedings is really highly 
professional and is characterized by a high-quality legal result. The reasons for this 
phenomenon can be understood as follows: 1) improper practical preparation of the 
subject who provides legal aid; 2) insufficient depth of knowledge in the appropriate 
specialization from side of subject who provides legal aid; 3) insufficient motivation 
of the subject who provides legal aid.

In the aspect of research of problem of civil procedural law, it should be 
emphasized that the main normative acts which regulate the issues of the providing 
legal aid in cases considered in civil proceedings is the Legal Act of Ukraine «On 
Free Legal Aid» (of 02.06.2011) [15], as well as the Legal Act of Ukraine «On Bar 
and Lawyer’s Activity» (of 05.07.2012) [16].
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Reflecting the problems of providing legal aid in cases that are considered in 
civil proceedings, the presence of a number of projects of law are paid attention and 
proposed concerning amendments to national legislation of Ukraine, which regulates 
the institution of legal aid.

There is a positive, noted point of view, since 2019 the legislative initiative was 
intensified activities to implement issues of improving international cooperation on 
legal aid by authority.

In this context, we are talking about the following documents:  the Legal Act 
of Ukraine «On Ratification of the Agreement between Ukraine and the Federative 
Republic of Brazil on Mutual Legal Aid and Legal Relations in Civil Cases» of 
14.01.2020 [17]; Draft Law «On Ratification of the Agreement between Ukraine and 
the Kingdom of Morocco on Legal Aid in Civil and Commercial Cases» № 0042 of 
16.06.2020 [18]; Draft Law «On Ratification of the Agreement between Ukraine and 
the Hashemite Kingdom of Jordan on Mutual Legal Aid in Civil Cases» № 0047 of 
16.06.2020 [19]. In recent years, the development of  projects of law on the protection 
of rights and interests of certain categories of subjects who receives legal aid have 
been paid attention by the subjects of the legislative initiative. In this context, the 
following projects of law should be mentioned: 1) Draft Law “On Amendments 
to Article 14 of the Legal Act of Ukraine “On Free Legal Aid” (for Residents of 
Temporarily Occupied Territories)” № 2015 of September 3, 2019 [20]; 2) Draft 
Law «On Amendments to the Legal Act of Ukraine «On Free Legal Aid» to ensure 
the right of bodies illegally deprived of personal liberty to free secondary legal aid» 
№ 2056 of 04.09.2019 [21]; 3) Draft Law «On Amendments to certain legal acts 
of Ukraine concerning simplification of access to Free Legal Aid for children and 
bodies with disabilities and improvement of the quality of its prividing” № 2704 
of December 28, 2019 (but on March 4, 2020, the draft was withdrawn) [22].

Also, as a positive phenomenon, it should be noted that in 2020 there is a 
new competition for the selection of lawyers for the system of free legal aid, which 
is appropriate to Instruction of the Ministry of Justice of Ukraine [23]. In this 
regard, it is necessary to emphasize the active participation in the evaluation of 
candidates in this competition by scientific – pedagogical employees of leading 
national higher education institutions, including the head of Poltava Law Institute  
Yaroslav Mudryi National Law University (Poltava, Ukraine) O. M. Lemeshko [24]. 
The author of this scientific article hopes that holding such competitions should 
positively contribute to the development of the following areas: 1) improving the 
functioning of the institution of free legal aid, including in cases that are considered 
in civil proceedings; 2) improving the functioning of the bar as a non-governmental 
institution; 3) improving the access to justice for bodies who need to receive 
appropriate legal support in the form of legal aid.

According to information data, 799 people were selected for the free legal aid 
system based on the results of the competition held in 2020 for the selection of 
lawyers. In general, according to information of 06.07.2020 in the Register of lawyers 
who provide free legal aid, there are 7553 lawyers [25]. 
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At the same time, when considering the legal practice of providing free qualified 
legal aid, it is worth paying attention to the situation in the dwelling dispute, in 
which a lawsuit was filed to recognize citizens, those who lost the right to use 
housing and eviction. This case was essential during the long period of time. After 
the consultations, the lawyers developed and submitted reviews and objections 
to the court and represented the interests of the clients in the trial court. But 
the trial court decided to evict the family from the house. The lawyers appealed 
the decision of the trial court to the Khmelnytsky Court of Appeal. The lawyers 
argued that trial court did not take into account the fact that the clients have lived 
in the disputed house for more than 15 years by mutual consent, they concluded 
utility contracts and paid for them and also they intended to repaire the house. 
Following the review of the appeal by the appellate court, the decision of trial court 
was overturned and a new decision was issued refusing the plaintiffs in the case to 
satisfy the eviction claims, as well as the right of clients living in the house [26]. 
Taking into account such an exemplary case from the legal practice of lawyers, it is 
necessary to emphasize the need for supporting other lawyers to observe the same 
professional level in other practical situations (regardless of specialization or legal 
direction). Lawyers, as subjects of legal (professional legal) aid must always fight 
for the effective protection of the rights and interests of their clients (including in 
cases that are considered in civil proceedings).

In order to conduct an expanded study of the problems of providing legal aid 
in cases considered in civil proceedings, it is advisable to analyze the registered 
legislative proposals on the official website of the Verkhovna Rada of Ukraine.

However in accordance with the provisions of Part 1 of Art. 19 CPC of Ukraine 
(of 18.03.2004), courts consider in the order of civil proceedings cases arising from 
civil, land, labor, family, dwelling and other legal relations, except for cases which 
consideration carried out in the order of other proceedings [27], is interesting to 
analyze the Draft Law «On Amendments to Article 5 of the Legal Act of Ukraine 
«On Judicial Fees» on exemption from court fees for filing claims for requirements 
arising from labor relations» № 3647 of 12.06.2020 [28]. 

In accordance with the current version of paragraph 1, part 1 of Art. 5 of the 
Legal Act of Ukraine «On court fees» (of 08.07.2011), from the payment of court 
fees during the proceedings in all courts are exempt plaintiffs – in cases of recovery 
of wages and reinstatement at work [29]. And according to the proposals contained 
in the mentioned project of law № 3647, it is proposed to expand the list of privilege 
from cases of exemption from court fees in respect of other cases than wage collection 
and reinstatement at work. In fact, it is proposed to supplement paragraph 1 of Part 
1 of Art. 5 of the Legal Act of Ukraine «On court fees» by the words: «… and other 
requirements arising from labor relations» [28].

Examining the prospects of such legislative proposals, it should be clarified 
that an important block of court cases which is considered in civil proceedings for 
labor specialization, there are cases of collection of wages, reinstatement at work, 
disputes connected with conclusion and termination of employment contracts  
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(as civil legal agreements), cases related to unreasonable refusal to hire an employee 
etc.

Providing legal aid to clients in similar categories of cases, which are considered 
in civil proceedings, important stages of the subject’s activity to provide such aid, 
there are the followings: 1) Consultations, which should include an actual discussion 
of strategic issues concerning the legal position of the legal representative in the 
case and its representation in the court; 2) Development and improvement of 
procedural documents in the case; 3) Payment of court fees as a type of court costs 
in the amounts specified by law; 4) Submission to the court of properly confirmed 
procedural documents and appendices to them; 5) Provision of legal aid (and in 
the case when a lawyer does it – professional legal aid) in the form of procedural 
representation in court.

In our opinion, in the case of the adoption of mentioned project of law № 3647, 
such a consequence is probable, when the number of cases on labor specialization 
may significantly increase due to the reduction of peculiar procedural filters which 
are court fees as types of court costs.

At the same time we will remind that according to instructions of Art. 1312 of 
the Constitution of Ukraine (dated 28.06.1996) only a lawyer represents another 
person in court, as well as protection from criminal charges. The legal act may 
determine for exceptions to the representation in court in labor disputes, disputes 
concerning the protection of social rights, elections and referendums, insignificant 
disputes, as well as the representation of minors and bodies are recognized as 
incapacitated or whose legal capacity is limited by court [30].

Considering the promising ways to improve the procedures for providing 
legal aid in cases that are considered in civil proceedings, in our opinion, it 
would be appropriate to change the current procedural legislation. As possible 
changes it is expedient, from our point of view, would be addition of p. 1 Art. 65 
CPC of Ukraine previously existing norm on the person who provides legal aid 
in the case.

Substantiating such proposals, we believe that the introduction of such norm on 
the providing of legal aid in cases pending in civil proceedings would increase the 
importance and significance of  status of  person who provides legal aid. Because in 
a case that is considered in civil proceedings, it is possible to use not only legal aid 
(referred to in Art. 15 of the CPC of Ukraine), but also ordinary legal aid (that is 
provided to bodies who do not have the legal status of  lawyer), it seems appropriate 
to predict a separate norm in the content of the CPC of Ukraine and the subject 
who provides legal aid.

In order to continue the mentioned, it would also be appropriate to restore in 
the content of the CPC of Ukraine a separate article on the person who provides 
legal aid in a case pending in civil proceedings. Edited by CPC of Ukraine, for 
example, on August 3, 2017, Art. 56 entitled: «The person who provides legal 
aid» established the basic principles of mentioned subject of civil procedural legal 
relations. 
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Conclusions. Therefore, it should be recognized that the issue of providing 
legal aid in cases considered in civil proceedings is one of the key issues in the 
realization of right of access to court and access to justice in general. At the same 
time, they need additional research on the issue of harmonization of national 
legislation governing the institution of providing legal aid (including cases pending 
in civil proceedings) with international legal systems and requirements through the  
Ukraine’s European integration ambitions. The particular part in this context is 
the providing of legal aid in the administration of e-Justice, especially at the time 
of the introduction of quarantine restrictions which are connected with measures 
to prevent spreading of COVID-19. These and other issues will be explored by the 
author of this scientific article in other works on the pages of legal literature.   
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Проблемные вопросы правовой помощи по делам, которые рассматриваются в граждан-
ском судопроизводстве

Исследуется проблематика оказания правовой помощи по делам, рассматриваемым в 
порядке гражданского судопроизводства. Уделяется внимание существующим научным взглядам 
по вопросам оказания правовой помощи по гражданским делам. Анализируются законопроекты, 
зарегистрированые на официальном сайте (портале) Верховной Рады Украины, которыми пред-
лагаются существенные изменения в отечественное законодательство, регулирующее вопросы 
института правовой помощи по делам, которые рассматриваются в порядке гражданского судо-
производства. Изложена примерная практика с участием бесплатных адвокатов как профес-
сиональных представителей по делу. Сформулированы предложения по возможному обновлению 
национального гражданского процессуального законодательства, регулирующего вопросы оказания 
правовой помощи по делам, которые рассматриваются в порядке гражданского судопроизводства.

Ключевые слова: правовая помощь; гражданский процесс; гражданское судопроизводство; 
гражданские дела; адвокат; представительство; COVID-19.
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