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CORRELATION BETWEEN THE PRINCIPLES OF PUBLICITY
OF CONSTITUTIONAL COURT DECISIONS AND PERSONAL
DATA PROTECTION (CASE STUDY OF GEORGIAN
CONSTITUTIONAL COURT)

Presented paper concerns to the issue of proper perception of the state in establishing the distinction
between personal data protection and principles of publicity. The idea that the information protected by
public institutions is a public good is nowadays reinforced by domestic and international legal documents.

The aim of the research is to study abovementioned issue in regard with the practice of Georgian
Constitutional Court and based on the results, to define the main problems identifying the main line
between personal data and principles of publicity.
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According to case study, it’s clear that individuals are not aware how they can protect their personal
data. Data processing organizations themselves violate the requirements of Georgian Law on Personal
Data Protection. Current judicial practice makes it possible to believe that violations of abovementioned
rights will not only decrease, but will define the proper line between personal data protection and Publicity
principles concerning court decisions.

Keywords: Personal Data; Principles of Publicity; Freedom of Information; Georgian
Constitutional Court.
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CriBBiZHOIIEHHS IPHHIMIIB IJacHOCTi pimeHs Koncruryuiiinoro Cyay i 3aXucT nepcoHaJIbHUX
nanux (npakruka Koncruryuiitnoro Cyny Ipyasii)

Posensinymo npodnemy naieicHozo CnpuiiHsamms 0epicasoro 6CIMAHOGICHH MeNC MIJC 3AXUCTOM
NePCOHATLHUX OaHUX ma npunyunamu iackocmi. Ioes npo me, wo ingopmayis, 3axuwysana depicas-
HUMU YCMAHOBAMU, € CYCNIILHUM OaA20M, HUHI NIOKPINIIOEMBCS HYMPIUNIMU T MIHCHAPOOHUMU NPABO-
BUMU OOKYMEHMAMU.

Mema cmammi — suceimaumu suwesasnavene numanns na niocmasi npaxkmuxu Koncmumyuyitinozo
Cyoy ITpysii i na ocHOGI OMPUMANUX PE3YILMAMIE OKPECIUMU OCHOBHT NPOOIEMU U000 BCINAHOGCHHS
MEXNCT MIDC 3AXUCTROM NEPCORALLHUX OanUX ma 60000010 tHpOpMayii.

Busieneno, wo no0u ne 3naiomnv, SK 60U MONCYMb 3axucmumu céoi ocobucmi dani. Cami opzami-
sauii, wo 06pobIIIOM® MaKi Oami, 4acmo NOPYWYIOMs suMozU 3axony Ipysii npo saxucm nepconarvHux
Oanux. Busuenns cydosoi npaxmuxu 0ae niocmasu npunycmumu, wo 3 4acom KiIbKicms nopyuiens npasa
HA 30XUCTN NEPCOHATBHUX OaHUx Oyde sMeHuyeamucs, a cyoosi piuenns 00noMONCYMs yYCmanosumu
He0OXIONY Melcy Mid NPUHYUNOM 2AACHOCINE © 3aXUCTIOM NEPCOHATLHUX OAHUX.

Kiro4oBi ciioBa: nepcoHasbHi ani; IPUHIMIN rIacHocTi; cBoboa indopmartii; Koncruryiiinumii

Cyn Ipysii.

1. Introduction. Decades earlier world has recognized proportional link between
the universal transparency of public institutions and the borders of democracy.
The idea that the information protected by public institutions is a public good is
nowadays reinforced by domestic and international legal documents.

Within the adoption of General Administrative Code, Georgia has made a
significant step towards implementing freedom of information, but the problem still
arises when it somehow impeded by the right to personal data protection.

In the comprehensive list of human rights, the right to protection of personal
data holds a special place. According to Constitution of Georgia personal data
about him/her will be protected and will not be disclosed without the consent of
the data subject. However, in many cases this constitutional right has been violated.
The question is: where is the line between personal data protection and the public
interests? When and how should be preference determined between personal data
protection and freedom of information, including the publicity of court decisions.
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Besides Constitution (Constitution of Georgia, 1995: article 17), according to
Criminal Procedure and also Civil Procedure Code of Georgia, attendance at the
court session is free (Criminal Procedure Code of Georgia, 1998: article 182; Civil
Procedure Code of Georgia, 1997: article 9), moreover, the media can broadcast the
trial live. Despite abovementioned the exception is when a person appeals official to
retract the court decision and the personal data is identified (Center for Law and
Democracy, 2017). With the purpose of determining a balance between freedom of
information and personal data protection, substantial damage was caused to the
freedom of information.

According to Constitution every individual have the right to protect their
rights; therefore the state is restricted by the fundamental rights and freedoms of the
human being, the power of the authorities ultimately serves the full and adequate
implementation of the Constitution, which is the constitutional obligation of the
government (Eremadze, 2013: 81). The legal restriction of freedom of information is
permissible, only the limits of its restriction, or the protected good, must be of public
importance. This is confirmed by the absolute nature of freedom of information as
a constitutional right.

2. Practice of Constitutional Court of Georgia considering the freedom
of information. The practice of Constitutional Court of Georgia considering
freedom of information is not diverse, but it’s the main focus of Constitutional
Court’s case-law (Georgian Young Lawyers’ Association, 2011: 22). The
Constitution of Georgia acknowledges this right as an integral part of its body
and as a guarantee of democracy. “The purpose of the constitution is to ensure
the free exchange of information in a democratic society” (Constitutional Court
Decision N2/2-389, 26/10/2007, paragraph 16). Constitutional Court in one of
its decisions (Constitutional Court Decree No. 2/3/406, 30/10,/2008, paragraph
10), once again underlined the importance of freedom of information and
exhaustively defined the goodness that it will bring to the public in its timely
manner. “Constitution of Georgia grants the attention to freedom of information
and devotes much attention to it. Without the freedom of information it is
impossible to ensure a vital discussion of the freedom of expression and free
society and the process of tactical opinions. For the purpose of forming the idea,
it is necessary to obtain information, freedom of dissemination of information,
to ensure that the author comes from the author to the addressee. In addition
to public liability, freedom of information is of great importance for the personal
and intellectual development of individuals” (Constitutional Court Decree
No. 2/3/406, 30/10/2008, paragraph 10).

The first case, which was discussed by Constitutional Court on freedom of
information, was “Georgian Young Lawyers Association and Citizen Rusudan
Tabatadze v. Parliament of Georgia”. In the present case, Constitutional Court of
Georgia explained the exercise of the right guaranteed by Article 24 of Georgian
Constitution acting at that time (Constitution of Georgia, 1995: article 17),
“depending on the activity of the authorized entity itself, the State, in this case,
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only obliges to prevent the person from receiving information, expressing his
opinion and restricting the mass media through censorship (Constitutional Court
Decision N2/2-389, 26/10/2007, paragraph 6). Constitutional Court, later, in
the case “Citizen of Georgia Maia Natadze and others against the Parliament of
Georgia and the President of Georgia” has significantly determined the importance
of Article 24 of the Protection of Freedom of Information, In particular, Article 24
of the Constitution preserves the freedom of information, its free dissemination and
reception from universally accessible sources, information carriers that are useful for
obtaining and disseminating information. This is a norm that prohibits the public
from setting up an information filter for human minds, which is characteristic of
non-democratic regimes (Constitutional Court Decision N2/2-389, 26/10,/2007,
paragraph 14).

In accordance with all the abovementioned, Constitutional Court of Georgia
protects the right of a person to obtain information from private sources, as well as
dissemination of information through any legal means available to him.

The state is prohibited to regulate the information market, except for the cases
and means provided by the constitution (Georgian young Lawyers’ Association,
2011: 25). The provision of Article 41 of the Constitution of Georgia in connection
with Article 24, Constitutional Court defined in the case “The Public Defender of
Georgia and the Georgian Young Lawyers’ Association Against the Parliament of
Georgia”, in particular, Article 41 of the Constitution of Georgia, unlike Article 24 of
the Constitution of Georgia, does not regulate obtaining information from universally
accessible sources. State institutions are not such sources. The information in the
state institutions and official records is placed according to Article 41 of the
Constitution of Georgia (Constitutional Court Decree No. 2/3/406, 30/10/2008,
paragraph 11). The constitutional-legal regime of availability of this information, of
course, differs from the source of information available from the sources of universally
available information” (Constitutional Court Decree No. 2/3/406, 30/10/2008,
paragraph 11). Paragraph 1 of this Article protects the specific case of freedom of
information - the right to receive information from official sources (Constitutional
Court Decree No. 2/3/406, 30/10/2008, paragraph 13). It is important for the full
implementation of any right to the State to act as a positive and negative obligation
to ensure that the enjoyment of the right of human beings is not fragmented and
has its basic purpose, which implements the content of each right (Georgian Young
Lawyers’ Association, 2011: 28). Consequently, in each particular case, it is up
to the extent to which the authorities interfere with the freedom of expression
(Constitutional Court Decree N2/3/359, 06/06,/2006, paragraph 1. Constitutional
Court Decision No. 2/3/364, 14/07 /2006, paragraph 1).

Acceptance of information is part of the right to freedom of expression.
Subjects of freedom of expression are physical and legal entities (Kublashvili,
2014: 81). The State has a positive obligation to not interfere with the realization
of the constitutional right issues, which are guaranteed by the Constitution of
Georgia (Gotsiridze, 2007: 292.). It is similar to the right to free development of
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person: people can’t develop if it is not allowed to express their opinions freely
and uninterruptedly (Kublashvili, 2014: 82). Constitutional Court of Georgia in
one of his decisions has stated that the restriction of freedom of expression can
only be restricted in the cases provided by the Constitution, the lawful restriction
of freedom of expression is permissible, only the limits of its restriction, or the
protected quality, must be of public importance. This is confirmed by the freedom
of expression, as a constitutional right, not an absolute character (Constitutional
Court Decree No. 1/1/468, 11,/04/2012, paragraph 26). Freedom of expression is
the basis of a democratic state (Commentary of the Constitution of Georgia, 2013:
255), which includes not only expressions of pleasurable views for third parties,
but also irresponsible, spontaneous, acute and polemical expressions (Jorbenadze,
Macharadze, Bakhtadze, 2014: 83), which should not go beyond the court and is one
of the guarantees of a democratic state (Jorbenadze et all, 2014: 83). On the basis
of this, it will be possible to fix relevant positions on various issues in the state, to
publicize its interests on the basis of human will (Commentary of the Constitution
of Georgia, 2013: 256).

Realization of freedom of expression relates to receiving and disseminating
relevant information. Freedom of thought is a source of information, and the
freedom of information is a contributing factor in the development of opinions
(Commentary of the Constitution of Georgia, 2013: 260). Any person who has a
desire to get acquainted with the current events in the country has the right to get
information passively, such as newspaper, internet and others (Kublashvili, 2014:
83). The problem of freedom of information is quite relevant, in terms of legislative
regulation of information in Georgia, the national legislative base is scarce. The
secrecy of the information must be carried out within the framework of “moderation”
and the secrecy of the information should be marginalized as freedom of information
is a prerequisite of free living in order to ensure the protection of human rights
and freedoms not only by the legislation of Georgia but also by the international
standards and to improve their protection.

The Constitution of Georgia and international acts establish the obligation of
the State to ensure the right to freedom of information. The mechanisms of assurance
are limited by the obligation to create effective mechanisms. Freedom of information
is a manifestation of the principles of democratic and legal state. The right to access
to information protected in the official documents of the State guarantees effective
participation of citizens in the implementation of the government, which is the
principle of the principle of democratic and legal state (Constitutional Court Decree
N1,/4/757, 27/03/2017, Paragraph 4).

The purpose of the legislation is to maintain transparency in the activities of
public institutions, which can’t be hindered by the bureaucratic, legally groundless
opinions and attitudes, because of freedom of information, democratic society and
the importance of state interference.

There are two types of freedom of information: freedom of passive information
and freedom of active information. Freedom of passive information includes
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searching, obtaining and receiving information, and freedom of active information
means transmitting and distributing information.

Freedom of information is related to the freedom of the person and represents
the prerequisite of expression. Public access to information protected in government
institutions is one of the modern methods of binding the government. The public
institution is obliged to issue the information as soon as the information is requested
(The Decision of the Supreme Court of Georgia, NB-1410-1374 (K10), 19/04,/2011).

Georgia has been facing great challenges for centuries. The Opinion Struggle
was held to determine a balance between freedom of information and personal
data protection. The process of defining the boundary of the damage caused to the
freedom of information, especially on the activities of the Court, since that courts
ensure the visibility, and thus a substantial effect on the freedom of information and
open government practices, such a practice exists in anguish, in the United States.
However, the Georgian judicial practice has been substantially changed since 2013
in terms of publicity and publicity of information. Today we are confronting the sad
reality in the country, because the personal data protection is the advantage. Thus,
the constitutional order of the state of law is violated, and the first thing civil society
in the country and democracy of the state itself is questionable.

Constitutional Courts’ Decision announced on 7% of June 2019 (Constitutional
Court Decree N1/4/693) is unprecedented one. The issue concerned whether Article
44 (1) of the General Administrative Code of Georgia and Article 6 (3) of the Law
on Personal Data Protection is relevant and constitutional in accordance with
Article 41(1) of the Constitution of Georgia; also relevance of articles 28 (1) and 44
(1) of the General Administrative Code of Georgia, articles 5 and 6(1), 6(3) of law
on Personal Data Protection to article 41(1) of Constitution of Georgia.

Constitutional Court has recognized article 28(1) and Article 44(1), of the
General Administrative Code of Georgia, article 5 and article 6(1), 6 (3) of the Law
on Personal Data Protection unconstitutional. According to abovementioned articles
it’s forbidden to make official acts public adopted by Court on public sessions. This
statement is incompatible with Article 18 (2) of the Constitution of Georgia. With
made decision, the priority was granted to the freedom of information in relation to
personal data protection. The right of information in international law is protected
by one of the basic human rights — freedom of expression. Through progressive
interpretation, the right to information was understood as an international guarantee
of freedom of expression.

One of the main characteristics of Freedom of expression is open access to
information, which is vital for people’s participation in implementing the authority
(The OSCE, 2013). The information, if not mentioned, is of personal character,
there is no necessity to establish a balance between freedom of expression and the
inviolability of private life. Instead, preference is given to the freedom of expression.

The United States is the country with the highest standard of transparency in
the judiciary system, even though the US Constitution does not contain a record
that would specifically guarantee access to documents that has been confirmed by the
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first amendment of the constitution, the right is concerned. Realization of freedom of
expression relates to receiving and disseminating relevant information. Freedom of
thought is a source of information, and the freedom of information is a contributing
factor in the development of opinions. Any person who has a desire to get acquainted
with the current events in the country has the right to get information passively,
such as newspaper, internet and others (Jorbenadze et all, 2014: 83).

3. Conclusion. As the research has shown, very often the freedom of information
violates the right to personal data protection. On the other hand, it’s a paradox,
but there are cases when freedom of information is restricted on the basis of a
very high degree of personal data protection. The existence of this problem is due
to insufficient degree of determination of the content of these rights by States
themselves. It’s clear that states misunderstood the notion of publicity principle and
sometimes fail to prioritize it agains personal data protection.

As time progresses more significant development of judicial practice will
contribute to establishing a proper perception of the state in establishing the
distinction between abovementioned rights. The Georgian judicial practice has been
substantially changed since 2013 in terms of publicity and freedom of information.

The reality is that there is no legislation in Georgia on “Freedom of Information”,
that would have changed the hard practice that is currently experienced; the right
to access information would be regulated and would not have been restricted or
completely infringed.

Freedom of information, as recognized by the Constitution of Georgia is of vital
importance and represents the highest guarantee of transparency. Consequently, the
violation of the rights guaranteed by the supreme law of the country is related to
the dignity of the person. Human dignity is expressed in adequate protection and
full implementation.

According to case study, its clear that individuals are not aware what
their rights are and how they can protect their personal data. Data processing
organizations themselves violate the requirements of Georgian Law on Personal Data
Protection. Current judicial practice makes it possible to believe that violations of
abovementioned rights will not only decrease, but will define the proper line between
personal data protection and Publicity principles concerning court decisions.
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CoorHomenne npuHIMNOB riaacHoctu pemenuii Koncrurynuonnoro Cyna u 3amura mepco-
HaJbHBIX AaHHbIX (nmpaktuka Koncrurynuonnoro Cyna Ipysun)

Paccmampusaemcs npobiema Hadiexncawsezo 60CHPUSMUSL 20CYOAPCMEOM YCMAHOBICHUS ZPAHUL,
MeHcOy 3auumot NePCOHANLHHIY OAHHBIX U NPUHUUNamu ziackocmu. Moes o mom, umo ungopmayus,
KOMOPYIO 3AUUaIon 20CyO0apCmeenble yupescoenusl, sSesiemcs o0uecmeentvimn 61azom, celuac noo-
KPENasemes GHYMpPeHHuMU u MerOYHapOOHbIMU NPABOBHIMU OOKYMEHMAMU.
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Lenv nybauxayuu — océemums solUeyNnOMIHYMbLLL 60NPOC ¢ Mouku 3peHus npaxmuxu Koncmumy-
yuonnozo Cyoa Ipysuu u na ocnose NOLYUEHHIX PE3YIbMAMOB GbIA6UMYb OCHOBHYIE NPOOIEMbL YCMAN0B-
NCHUSL ZPAHUYHL MENHCOY 3AUUMOT NEPCOHATLHLIX OAHHBIX U 6000001 UHPOPMA L.

Koncmamupyemcsi, umo modu ne 3uaiom, Kax OHu Mozym 3auumums ceou auunvle oannvie. Camu
opeanusayuu, obpabamovlearouye maxue OamHvie, 4acmo Hapywaiom mpebosanus 3axona Ipysuu o
saugume nepconanvroix dannvix. Hsyuenue cyoebroll npaxmuku 0aem 0CHOBAHUS NPEONOIONCUM, UMO
CO BPEMEHEM KOAUUECMBO HAPYWEHUL NPABA HA 3AUUMY NEPCOHATLHVIX OAHHLIX GYOem yMeHbuamo s, a
cyodebvie pewenus NOMoZYm Ycmanosumy mpedyemvle epanuybl MeXcoy NPUHUUNOM ZIACHOCTU U 3aUjU-
MOU NEPCOHANLHBIY OaHHBLX.

KioueBbie cioBa: nepcoHajgbHble JaHHbIC; TPUHIIUIILI TIACHOCTH; cBOOOAa nHbopMarnm; Kou-
cTUTyIonubIil cyzn Ipysun.
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