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discrediting. Certain legislative amendments are proposed as well.

Keywords: business reputation; discrediting; competitor; unfair competition; denigrating
information

© Denisenko M. A., Maskaeva N. G., 2019 75



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

Henucenxo M. 0., xaunuiaT OPUANYHIX HAYK, JOLEHT, JOHEHT Kadeapu MiKHAPOIHOTO IMPH-
BaTHOTO Ta €BPONEICHLKOro Tpasa, Bisopychkuil aepskaBHuil yHiBepcuter, Pecrybiika Binopycs,
M. MiHCBK.

e-mail: marina-denisenko@tut.by

Mackaeea H. I., xanaujaar 0pUAMYHUX HAYK, AOIEHT, MOLEHT Kadeapu MiKHAPOAHOTO IIpHU-
BaTHOTO Ta €BPOMNEICHLKOro Tpasa, Bisopychbkuil aepskasBHuil yHiBepcuter, Pecrybiika Binopycs,
M. MiHCBK.

e-mail: maskayeva nat@mail.ru

IuBiIbHO-IPaBOBHI 3aXUCT Bix npsmMoi muckpeaurauii: [lapusbka KoHBeHIis i OLIOpyCbKe
3aKOHOJJABCTBO

Y cmammi ananizyromocs nonoscenns Hapusvroi Koneenyil w000 0X0POHU NPOMUCLOBOT BIACHOCTIE
1883 p. i saxonodascmea Pecnybnixu Binopycy, ski cmocyomves Hedo6pocosicHOi KOHKYPeHUil uLls-
xom npamoi ouckpedumauii (dani — npama ouckpeoumauis). Posensnymo cy6'exmu, 06’ekmu, cnocoou
duckpedumauii, cnisgionowenns nousmms HedobPocogicnoi Konkypenyii, saxpinienozo ¢ avs. 10 cm. 1
Baxony Pecny6rixu Biiopycy 6id 12 epyons 2013 p. «IIpo npomudito mononoricmuunoi disivHocmi i pos-
ocyonocmi cnpas, noe’asanux i3 soiicnennam 1edobpocosicnoi Konkypenyii, 0cobausocmi npamoi ouc-
Kpedumauii na eiominy 6id inwux gopm 1nedobpocosicnoi xKouxypenuii, cnissionowenis 1edobpocosicroi
KOMKYpenyii i pexiami, 3axo0u uusiivHo-npasosozo 3axucmy i 6i0nosioarviocmi, saxi mojcymv Oymu
sacmocoeani y pasi 30iticnennst exasanozo npasonopywenis. Ocobiusy yeazy npudiieno anaiisy nocma-
nosu nienymy Buugozo zocnodapcokozo cydy Pecnybrixu Binopycw 6id 26.04.2005 p. Ne 16 «IIpo desxi
numanns 3acmocyeanis cyoamu 3axono0ascmea npu poszisidi cnpaes npo 3axucm Oiloeoi penymauii> y
36’S13KY 3 MONCIUBICINIO 11020 3ACMOCYBAHHSL 34 AHATLOZIEI 8 MOMY Jic 00CA31. 3a pe3yrvmamamny npogede-
11020 docaiodcenis 3pobaeto 6UCHOBOK npo dompumainis Pecnybnixoio Biiopycy nosnoio mipoio 6i0nosio-
HUX MincHapoOnux 30608’ si3amns, nepeddauenux Ilapusvkoro koneenyiero. Kpin mozo, suseneno nedouixu
6L10PYCHK020 3aKOHO0ABCMEA, WO HIBCIIONMb NPAKMUURY OOULILHICIND 36EPHEHHSL 3A CYYOOBUM 3AXUCTOM
y pasi npsimoi duckpedumayii. Taxoxc 3anpononosano ckopezyeamu nousmms HedoOPoCcosicHoi KOHKY-
Penyii 3 Memoio Ypaxyseanis 6 HbOMyY MOJNCIUBOCE CRPUMUHEHIA NPAMOIO OUCKPEOUMAUIEI0 00HOUACHO
i 36umxie, i wKoou dinoeitl penymayii. Busnano doyirvnum donosnumu szadany Ilocmanogy nonomxcen-
HAMU, W0 CMOCYIOMbCSL Cewuixu 3axucmy 0i1060i penymauii cyo ckmis 20cno0apiosaiis y pasi nopy-
uennst yboeo 6iaza akmom HedoOPOCOBICHOT KOHKYPeHil.

KiouoBi cioBa: z1iioBa perryrailis; [UCKPEAUTAIlisl; KOHKYPEHT; HeZ0OPOCOBICHA KOHKYDEHILis;
HAaKJIeTL.

Problem setting. Business reputation is one of the main prerequisites for
successful commercial activity, which necessitates not only its formation and
strengthening, but also its effective legal protection from the activities leading
to its disruption. The latter may be the result of various actions, including unfair
competition through the dissemination of the discrediting information (hereinafter —
direct discrediting). For the time being the Belarusian legal regulation in this sphere
includes both the provisions of its certain treaties' and legal acts and is not only
quite complex but has some gaps and other flaws to be identified and addressed.

Analysis of recent research and publications. The issues of the domestic legal
protection against discrediting in the context of unfair competition are mainly
covered in the papers dedicated to counteraction to unfair competition in general

! One of them is the Paris Convention for the Protection of Industrial Property of 1883 (hereinafter —
the PC) [1]. Since the PC has universal nature its provisions are of the greatest interest.
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[2—4]. Only few articles are specifically dedicated to the mentioned topic [5].
Meanwhile, none of the scientific works provides comprehensive analyses of the
relevant provisions of the PC and of all the available civil law remedies in case of
direct discrediting.

Statement of the article objective. The objective of the article is to identify the
theoretical and practical problems of civil law protection against direct discrediting
in the Republic of Belarus and to formulate some proposals for their resolution.

Presentation of the main body of the article. Article 1 (2) of the PC provides
that the repression of unfair competition constitutes the object of the protection
of industrial property. According to Article 10bis (1) of the PC the countries of
the Union! are bound to assure to nationals of such countries effective protection
against unfair competition2. Moreover, pursuant to Article 10ter (1) of the PC the
mentioned countries undertake to assure to nationals of the other countries of the
Union appropriate legal remedies effectively to repress all the acts referred to in
Article 9, 10, and 10bis. By virtue of Article 3 of the PC this protection shall also
embrace nationals of countries outside the Union who are domiciled or who have
real and effective industrial or commercial establishments in the territory of one of
the countries of the Union.

As we can see the PC does not provide the detail regulation of the issues of
protection against unfair competition. C. Wadlow rightly points out that while a
civil action for an injunction is perhaps the most obvious and common means of
enforcement, its availability is not the only way in which a member state of the PC
may comply with the obligation to prohibit or repress unfair competition effectively.
[6, p. 59]. Thus, the States Parties to the PC can provide any type of protection
against unfair competition, including criminal and administrative ones; the issue of
sanctions for its carrying out is also left to their discretion.

According to Article 10bis (3) (ii) of the PC false allegations in the course of
trade of such a nature as to discredit the establishment, the goods, or the industrial
or commercial activities, of a competitor shall be prohibited. The analysis of this and
some other mentioned provisions of the PC allows making the following conclusions:

1) Article 10bis (3) (ii) of the PC is restricted to factual allegations; allegations
or mere statements of value of opinions are not encompassed [7, p. 26] as they cannot
be assessed from the point of their correspondence to reality;

2) Article 10bis (3) (ii) of the PC covers only false, e.g. objectively untrue
allegations. The awareness of the wrongdoer of such a character of his or her
statements is irrelevant. It has been left to the domestic legislation or case law of each
country to decide whether, and under what circumstances, discrediting allegations
which are not strictly untrue may also constitute acts of unfair competition [8,
p. 145];

! Le. the Union for the protection of industrial property, comprising all the countries to which the PC
applies (Art. 1 (1) of the PC).

2 The latter is defined through the notion of an act of unfair competition and a non-exhaustive list of
examples of such acts (Art. 10bis (2), 3)) of the PC).
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3) all possible ways (on radio, television, Internet etc.) and methods (making
presentation, advertising, distributing materials etc.) of making false allegations are
covered;

4) it is not necessary for the allegations to be disseminated to an indefinite
range of persons;

5) false allegations should be made in the course of trade. Any merely private
social or political behavior does not fall within the scope of the provision of Article
10bis of the PC [8, p. 21];

6) the subject matter of the attack includes only the establishment, the goods and
the industrial or commercial activities of a competitor [9, p. 46]. Thus, “discrediting
acts ... focus on allegations concerning certain characteristics of products or services,
as well as sales conditions” [10, p. 70];

7) it is in the very nature of discrediting to be directed against a particular
businessman or a particular category of businessmen [10, p. 45]. They may not be
directly mentioned in the allegations, but shall be identified. Article 10bis (3) (ii)
of the PC requires certain competitive relations between the wrongdoer and the
victim of discrediting, but it provides no definition of competitor or competition;

8) neither wrongdoer’s motivation nor actual or potential damage are required
for being considered as unfair competition under Article 10bis (3) (ii) of the PC.
This provision “was intended to catch all disparaging statements about a competitor,
which were contrary to truth, regardless of ... why they came to be made” [6, p. 64].

G. Schricker notes that according to the dominating, but not undisputed
opinion of legal literature, Article 10bis of the PC is a self-executing provision (for
the Member States where international conventions are applicable without having
to be transferred into national legislation repeating their contents for domestic use)
directly granting a minimal standard of protection against unfair competition [11,
p. 133]. As the majority of scholars, including, G.H.C. Bodenhausen [8, p. 143],
C. Wadlow [6, p. 52] and F. Henning-Bodewig [10, p. 54], we believe that the PC
does not oblige its Member States to grant it to its own nationals, thus allowing
their discrimination. The most persuading argument in favor of it is that as a rule
states enter into international conventions primarily to protect their interests —
including those of their nationals — abroad (except for conventions on human
rights); in so far as states wish to protect their own nationals at home, the normal
and appropriate route is by domestic legislation [6, p. 52].

According to Article 1029 (2) of the Civil Code of the Republic of Belarus
of December 7, 1998 (hereinafter — the CC) [12] false allegations in the course
of entrepreneurial activity, capable to discredit a legal entity, an entrepreneur,
goods, works, services or entrepreneurial activity of a competitor are deemed
to be unfair competition. Article 25 of the Law of the Republic of Belarus of
December 12, 2013 “On Counteraction to Monopolistic Activity and Promotion
of Competition” (hereinafter — the Competition Law) [13] details the mentioned
provisions of the CC, providing that unfair competition through discrediting, that
is, the dissemination of false, inaccurate or distorted information by an economic
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entity, including in relation to: the quality and consumer properties of the goods
offered for sale by a competitor, the purpose of such goods, methods and conditions
of their manufacture (production) or use, as well as the results expected from the
use of such goods, their suitability for certain purposes; the quantity of goods offered
for sale by a competitor, the availability of such goods on the market, the possibility
of purchasing them under certain conditions, the actual volume of demand for
such goods; the conditions under which the competitor offers the goods for sale, in
particular the price (tariff), is prohibited.

It is necessary to pay attention to the notion of unfair competition' provided in
para. 10 of Article 1 of the Competition Law. In our opinion, it relates to the actions
specified in Article 25-30 of the Competition Law? as general with the particular,
therefore, the relevant provisions should be applied (and are in fact applied) in
practice cumulatively®. Otherwise it would be impossible to identify the sphere in
which unfair competition is possible, the subjects whose actions can be recognized
as unfair competition etc.

As we can see, the Belarusian legislation allows recognizing as unfair competition
a broader range of actions compared to the one provided in the PC, which is allowed
by this Convention.

It is worth to note that the persons aggrieved by unfair competition are
entitled with the right to resort to administrative or judicial protection. Since their
most complete restoration is realized due to protection in court, in particular, by
recovering of damages and (or) moral harm, it deserves special attention.

Judicial protection against direct discrediting is carried out by the economic
courts of the Republic of Belarus (Article 41 of the Economic Procedural Code
of the Republic of Belarus of December 15, 1998 [16]). In some practice-oriented
publications [17] it is stated that the consideration of unfair competition cases is
the prerogative of the Intellectual Property Board of the Supreme Court of the
Republic of Belarus, which is not quite accurate. By virtue of part 2 of Article 45
of the Civil Procedural Code of the Republic of Belarus of January 11, 1999, the
Supreme Court of the Republic of Belarus in its first instance considers the disputes
arising from the application of legislation regulating property and personal non-
property relations arising in connection with the creation, legal protection and use
of intellectual property [18]. Direct discrediting does not fall under the competence
of this Court. As it is rightly pointed out in the literature, the CC does not attribute

! Pursuant to it unfair competition — any actions of an economic entity or several economic entities
aimed at obtaining advantages (benefits) in entrepreneurial activity contradicting this Law, other
legislative acts and acts of antimonopoly legislation or requirements of good faith and reasonableness
and can cause or have caused losses to competitors or can cause or have caused damage to their
business reputation.

2 In literature they are called unfair competition forms [14, p. 71] or types of unfair competitive
actions [15].

3 This means, in particular, that the actions specified in Art. 25 of the Competition Law may be
recognized as unfair competition only if they can cause real or potential losses to competitors or real
or potential damage to their business reputation.
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unfair competition to intellectual property [19]. The inclusion of chapter 68 “Unfair
competition” in section V of the CC is artificial, since the subject-matter of legal
regulation of its norms is not exclusive rights to the results of intellectual activity
and the means of individualization of civil turnover participants, but the competitive
relations of business entities, and is explained only by the literal adherence to the PC
without taking into account those historical realities under which unfair competition
was considered as an industrial property category [1].

From Article 1029 (2) of the CC, Article 25 and para. 10 of Article 1 of the
Competition Law follows that for judicial protection against direct discrediting,
besides the existence or lack of competitive relationship between the plaintiff and
the defendant, the following circumstances should be examined in their entirety: the
fact of dissemination (provision to certain persons) of the information concerning the
goods, business activity or the injured competitor; the fact of inconsistency of the
disseminated or provided information with reality (its falsity, inaccuracy, distortion);
the fact of losses or damage to a competitor’s business reputation or the possibility
of such consequences for him or her in the future. In the absence of any of them the
claim for protection against direct discrediting may not be satisfied.

The peculiarity of direct discrediting, unlike other forms of unfair competition,
is that it is usually connected with attacks on business reputation. The latter
is an assessment of a participant of an entrepreneurial relationship by its other
participants, the diminishment (discrediting) of which can negatively affect
carrying out such activity. Dissemination of false information about non-originality,
low technical level, fragility of the products produced by a competitor, the use
of prohibited or undesirable components in their manufacture, violation of
technology, etc. diminishes business reputation of the plaintiff, on whose goods or
entrepreneurial activities the competitor disseminated such information. Depending
on the content of the disseminated information, the aggrieved person may acquire,
in the eyes of other persons, including consumers, the characteristics of an unfair,
incompetent, unreliable (non-performing his or her obligations), violating the law,
not a credible market participant. Diminishment of business reputation may entail
erosion of the customer base, loss of business partners and investors, a tangible
flight of personnel, a decrease in revenues and profitability, and as a result, the
need for significant costs for new advertising, search for new distribution channels,
recruitment, etc. Thus, harm to business reputation as to an intangible good may
also entail property losses.

In the Republic of Belarus there are no special rules on civil-law protection
against direct discrediting, entailing harm to his or her business reputation, including
the ones clarifying through judicial interpretation the provisions contained in the
CC and the Competition Law on direct discrediting. Therefore, it is possible to apply
Article 153 of the CC and Resolution of the Plenum of the Supreme Economic Court
of the Republic of Belarus of April 26, 2005 Ne 16 “On certain issues of judicial
application of legislation considering cases of protection of business reputation”
(hereinafter — the Resolution) by analogy and in coinciding regulation [20].
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In accordance with part 1 of para. 2 of the Resolution, the dissemination of
the information not corresponding to reality is its communication to an indefinite
circle of persons. Possible ways of dissemination of the relevant information are:
publication in print media, in radio-, television- and video programs, placement on
the global computer network Internet as well as demonstration on posters, stands,
light boards. The dissemination “in other forms” is allowed. We believe, it shall,
cover, for example, public addresses to a large audience (if it is proved) etc.

At the same time, direct discrediting is in fact often associated with, on the
contrary, targeted, “point-like” distribution of false, inaccurate, distorted information
about a competitor, casting a shadow on his business reputation, for example, by
sending letters to a competitor’s counterparties, including via email or using cellular
mobile telecommunications. This is taken into account in para. 2) of Part 2 of Article
1029 of the CC, which, in contrast to Article 25 of the Competition Law, does not
use the term “dissemination” (its wording almost completely reproduces the relevant
provision of the PC). The information about various aspects of entrepreneurs’
market activity affects their economic situation not only when it becomes available
to wide groups of recipients (for example, through the mass media), but also when
it is sent to a narrower circle of already defined recipients [21, p. 563]. Provision of
false, inaccurate, distorted information to several or even one person, for example,
to a competitor’s serious partner, may be sufficient to damage competitor’s business
reputation. Thus, protection against direct discrediting should not be blocked in such
situations and the relevant gap in the legal regulation at issue needs to be eliminated.

Communication of information can be carried out through advertising. In
accordance with subpara. 6 of Article 2 of the Law of the Republic of Belarus of May
10, 2007 “On Advertising” (hereinafter — the Advertising Law) not only goods, but
also an organization or a citizen, including an entrepreneur, their rights and interests
or obligations protected by law, means of individualization of participants of civil
turnover, goods, results of intellectual activities as well as contests, lotteries, games,
other gaming, advertising and other events, betting, social phenomena (events), etc.
can be the object of advertising [22]. Advertising information may be distributed “in
any form by any means” (subpara. 9 of Article 2 of the Advertising Law). However,
there are certain restrictions for the use of specific methods of dissemination of
advertising (Article 12 (1) of the Advertising Law). An inherent characteristic of
advertising is that the information contained in it always addressed to an indefinite
range of persons.

Para. 11 of the Resolution includes the character of not corresponding to
reality information (denigrating a legal entity or an entrepreneur in the field of
business activity) in the subject-matter of proof in cases on protection of business
reputation. This is also relevant for the protection against direct discrediting
infringing on competitor’s business reputation. From the Resolution it follows
that not denigrating false, inaccurate or distorted information cannot affect
business reputation. On the other hand, if such information is spread as a result of
direct discrediting, according to the abovementioned notion of unfair competition
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competitor’s business reputation has been harmed or may have been harmed.
Denigrating information is information of reprehensible character. Part 1 of para. 3
of the Resolution gives some examples of such information — about violation of the
legislation in force, bad faith in the course of business, violation of business ethics. To
get protection against direct discrediting, it seems sufficient for business reputation
to be questioned, diminished to a certain extent. The degree of negativity of the
disseminated information cannot be taken into account when deciding whether
to apply such a remedy as refutation of the disseminated information and actions
constituting unfair competition.

The information, discrediting business reputation of a legal entity in the business
sphere, also includes not corresponding to reality data about the activities of its
separate structural unit, its manager, other employees in the performance of their
labor functions and (or) official powers (part 2 of para. 4, part 2 of para. 3 of the
Resolution Ne 16). The Resolution does not take into account the “employer” legal
capacity of entrepreneurs. However, we believe that the courts should protect them
from direct discrediting if false, denigrating information is disseminated in relation
to entrepreneurs’ employees in connection with the performance of their staff
responsibilities.

Dissemination of not corresponding to reality denigrating information for the
purpose of protection against unfair competition, including in the form of direct
discrediting, must be carried out for gaining an advantage in business activity or
lead to certain advantages for the offending competitor. The latter can be illustrated
on the following case. An entrepreneur A. distributed false information about
counterfeiting of the medical products supplied to the commodity market of the
Republic of Belarus by his competitor. A. left critical reviews in the retailers’ books
of complaints and repeatedly addressed to law enforcement and other bodies to make
them prove the legitimacy of trade operations carried out by the competitor. As a
result the aggrieved competitor’s product was withdrawn from the turnover, his
contractual relations with many retailers were suspended and consumer confidence
was undermined. The content of the disseminated information was refuted by the
results of the aggrieved person’s own inspection and the manufacturer’s expertise.
According to the Supreme Court of the Republic of Belarus, in this situation gaining
an advantage in business activity was achieved by reducing the sales of competitor’s
goods, in respect of which false, denigrating information was disseminated [23].

The corresponding to reality information about deficiencies in entrepreneur’s
or a legal entity’s entrepreneurial activity or the information having the character
of a value judgment or opinion which cannot be checked for the correspondence to
reality, is not denigrating (part 3 of para. 3 of Resolution).

At the same time, it bears noting that the object of direct discrediting is wider
than the one of the relevant offense in case of protection of business reputation
in common civil law sense. Moreover, the content of particular not corresponding
to reality disseminated information concerning competitor, his or her goods or
entrepreneurial activity can be different, in some cases — not denigrating, for
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example, the dissemination of false information that a competitor’s product does
not perform these or other functions, or that the competitor is insolvent. This does
not exclude the possibility of protection against direct discrediting, if a business
entity has suffered or may suffer losses and the information was disseminated for
gaining advantages in business activities. It is necessary that the losses be in causal
connection with the dissemination of false information. We propose to consider the
existence of losses (threat of losses) as an objective criterion of direct discrediting. In
particular, when the dissemination of false information causes (can cause) damages,
it does discredit, even if the information is not denigrating. Thus, direct discrediting
is not limited solely to the actual or potential attack on business reputation with
the “classic” structure of the offense (dissemination of information, its inconsistency
with reality and denigrating character).

According to Article 26 (5) of the Advertising Law inappropriate advertising
is not allowed. The Law in subpara. 5 of Article 2 and Article 26 enumerates
specific types of inappropriate advertising: unfair, inaccurate, unethical, hidden,
as well as other. The analysis of Article 26 of the Advertising Law providing a
list of information constituting each type of improper advertising, allows making
the conclusion that certain elements of unfair competition in the form of direct
discrediting (as well as in other forms) can manifest exclusively in unethical
advertising.

In accordance with subpara. 5 of para. 3 of Article 26 of the Advertising Law
unethical advertising is, inter alia, advertising which denigrates any organization or
citizen, any activity, profession, product!. In the context of unfair competition in the
form of direct discrediting we can only talk about the dissemination of denigrating
information through advertising. However, if unethical advertising contains false,
inaccurate or distorting information denigrating competitor, his or her business
activities or goods, focuses on obtaining advantages in business activities and its
content was determined by a competitor, it shall be recognized as an act of unfair
competition and result in (at the request of the plaintiff) protection precisely in
connection with the violation of competition rules.

It bears noting, that the Russian legal science pays great attention to the
research of the correlation of inappropriate advertising and unfair competition in
order to answer the questions whether any improper advertising is simultaneously
an act of unfair competition and how legislation on advertising and on competition
relate to each other [24—27]. It is not pertinent for the Belarusian science since the
specificity of the Belarusian Advertising Law is that it does not bind advertising
and competition, including unfair one, in its rules. By the way, in the Advertising
Law the word “competition” is not even mentioned. At the same time, it is clear
from the content of this Law that one of its goals is the development of competition
and the prevention of unfair competition. Advertising has its positive effect on the
development of competition only if during its production and (or) distribution there

! For the qualification of advertising as unethical it is enough for the information to be denigrating
without taking into account whether it corresponds to reality or is unreliable.
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were no violations of law. The Advertising Law provides an opportunity for plaintiffs
to act in accordance with the specific circumstances of the case and to file lawsuits
for the violation of the requirements set forth exclusively for advertising and its
dissemination, and if other necessary conditions are met, — other lawsuits, including
those related to protection against unfair competition. It seems that for that very
reason, Article 31 (2) of the Advertising Law does not specify the claims that may be
presented in court by the persons whose rights and legitimate interests are violated
as a result of the production and (or) placement (distribution) of inappropriate
advertising, including unethical one. Rather it speaks in general terms about lawsuits,
naming only one of them — a lawsuit for material compensation of moral harm!. In
this connection, due to the discrepancy between the elements of violations in the
field of advertising and competition, the establishment of the correlation between
improper advertising and unfair competition given the Belarusian legal realities
seems to be devoid of practical meaning.

In accordance with part 2 of para. 9 of the Resolution the claimant is obliged to
prove only the fact of the dissemination of the information discrediting his business
reputation in the field of entrepreneurial activity. The burden of proof of the fact that
the disseminated information corresponds to reality is levied on the defendant (part
3 of para. 9 of the Resolution), but the claimant has the right to provide evidence of
its discrepancy with the reality and its negative impact on his business reputation
in the business sphere (part 2 of para. 9 of Resolution).

The issue of specific remedies to be used for protection against acts of unfair
competition, including direct discrediting, is solved in Chapter 68 of the CC given
their consequences (damaging business reputation and causing losses). According
to Article 1030 (1) of the CC, the person carrying out unfair competition is obliged
to cease unlawful actions and publish a refutation of the disseminated information
and actions constituting the content of unfair competition. Article 1030 (2) of the
CC entitles the person aggrieved by unfair competition with the right to demand
that the violator-competitor compensate the losses caused.

It is worthy to note that filing of a claim for refutation of false or inaccurate or
distorted information denigrating the aggrieved competitor, his business activities
or goods, works, services, does not exclude, as it follows from Article 153 (5), (7))
of the CC, filing additionally (simultaniously) claims for damages. According to our
previously expressed opinion, the dissemination of false information may be qualified
as direct discrediting even when the information is not denigrating but it causes or
may cause losses. In this regard, we believe that it is necessary to replace the words
“can cause or have caused damage to their business reputation” used in the unfair
competition notion with the words “and / or can cause or have caused damage to
their business reputation”.

Pursuant to part 1 of para. 2 of Article 14 of the CC the losses include the
expenses which the person whose right has been violated made or must make in

! The Advertising Law presumes the existence of moral harm in the commission of unlawful acts
envisaged by it.

84 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2019. Bun. 146



Denisenko M. A., Maskaeva N. G. Civil law protection from direct discrediting: the Paris Convention ...

order to restore the violated right, loss or damage of his property (real damage)
as well as the revenues not received which this person would have received under
ordinary conditions of civil turnover if his right had not been violated (lost profit).
Thus, the CC provides for the principle of full compensation of losses. According to
O. A. Gorodov, who analyzed the relevant provision of the Russian Civil Code, the
composition of real damage includes the expenses actually incurred by the creditor,
as well as the expenses that he or she has to incur to restore the violated right. He
believes that the loss or damage to property in the composition of real damage due
to unfair competitive actions is unlikely. The expenses that the person has to incur
to restore the violated right as well as the lost profit this author calls “potential
losses” [28, p. 22].

In cases where an act of unfair competition is assessed by a creditor as capable of
causing him losses (but not actually having caused losses), the aggrieved competitor
has to prove the amount of this particular part of real damage and the amount of lost
profit which is not an easy matter. It is also not simple to prove the fact of “potential”
losses. For example, in case of a potential counterparty’s refusal to cooperate with
the claimant, recovering the losses in the form of lost profit necessitates proving that
the reason for such a refusal was exactly the fact of dissemination of false, inaccurate,
distorted information about the plaintiff by the unfair competitor. For the time being
the CC does not allow the court to recover the losses caused if their amount has not
been proved, which in practice means “limited” protection, since in this case there
is no restoration of the situation existed prior to the violation of the right. In this
regard, the experience of the Russian Federation, which legislation establishes the
rules prohibiting the court to refuse to recover losses solely on the basis that it is
impossible to determine their exact amount with a reasonable degree of certainty
seems positive. In this case the amount of the losses to be recovered shall be
determined by the court taking into account all the circumstances of the case based
on the principles of fairness and proportionality of the liability to the violation of
the obligation (Article 393 (5) of the Civil Code of the Russian Federation (Part 1)
of 30 November, 1994) [29].

The list of civil law remedies against unfair competition, highlighted by the
legislator in Article 1030 of the CC (refutation, compensation of losses) is narrower,
but consistent with Article 11 of the CC, containing the list of civil law remedies,
including suppression of the actions violating a right or creating a threat to its
violation (para. 3), restoration of the situation existed before the violation of the
right (para. 2). This raises the question of the possibility of using other civil law
remedies, provided in Article 11 of the CC, in particular, compensation for moral
harm. The Competition Law does not provide for such an opportunity for the
aggrieved competitors, regardless of whose business reputation (legal entity’s or
entrepreneur’s one) is impaired or will be impaired as a result of direct discrediting.
The non-recognition of legal entities’ right to compensation for such harm in
connection with the impairment of their business reputation follows from the
interpretation of the provisions of Part 1 of Article 152, Article 153 (7) of the CC, in
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which the right to claim the specified compensation is provided for citizens only. In
part 1 of para. 12 of the Resolution it is clarified that an entrepreneur, about whose
entrepreneurial and other economic activities the information not corresponding
to reality and damaging his or her business reputation is disseminated, has the
right to claim compensation for moral harm. Pursuant to part 1 of para. 13 of the
Resolution, moral harm is understood as moral or physical suffering of a citizen who
is an entrepreneur caused by the actions encroaching on his business reputation and
violating his rights and legitimate interests in business and other economic activities’
sphere.

Having in common, that both direct discrediting and damaging business
reputation of an entrepreneur, for example, by non-competitor, have negative
effect primarily on the rights in the field of entrepreneurial activity, the mentioned
Resolution provides for compensation of moral harm in case of filing a lawsuit for the
protection of business reputation or submission of an application for the recognition
of the information denigrating business reputation as non-corresponding to reality.
Thus, compensation for moral harm to an entrepreneur in these cases represents a
special rule in relation to the general rule on the citizens’ right to such compensation.
However, is it possible to interpret this rule expansively, applying it for the
protection against unfair competition in the form of direct discrediting? Protection
against direct discrediting has certain specifics. Claiming compensation for moral
harm or recovering damages in case of unfair competition requires establishing
the fact of the relevant antimonopoly legislation violation by the antimonopoly
authority or the court, but if such a fact is established, further differences in the
methods of protection of business reputation of an entrepreneur are not justified.
As it follows from Article 22 (2) of the CC, the essence of the legal relationship in
this case determines the non-application of the CC rules, regulating the activities of
commercial organizations, to entrepreneurial activity of entrepreneurs. In addition,
it is clear that, with such a concurrent element of the offences as damage to business
reputation, there should not be less opportunity for an entrepreneur for its protection
in a case of unfair competition, especially since the remedies provided for by the
Resolution can be used as alternatives. However, legal uncertainty remains, which
may lead to conflicting decisions in the law enforcement process. We believe that this
issue requires legal regulation, taking into account the importance of restoring the
violated right to the business reputation of an entrepreneur in full in the framework
of protection against unfair competition®.

! In the Belarusian scientific literature this issue is not addressed. In the Russian legal science different
opinions can be found, mainly in support of the possibility of a claim for compensation for non-
pecuniary damage for an entrepreneur, whose business reputation has suffered from an act of unfair
competition. In particular, K.Ju. Tot ev notes: “...entrepreneurs are entitled to claim compensation of
losses and non-pecuniary damage caused by the dissemination of the discrediting business reputation
information in the course of unfair competition...” [30]. The same position is held by V.I. Yeremenko
[31] At the same time, the Russian science has long paid great attention to the development of the
concept of intangible (reputational) harm, which in its legal content is similar to the concept of
moral harm, but used in commercial turnover in relation to legal entities.
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It shall be emphasized that the claimant in the lawsuit concerning unfair
competition must be a competitor or competitors. This also applies to the cases
where the court is requested to refute the disseminated information and actions
that constitute the content of unfair competition. Other persons involved in the
dissemination of information (legal entity entrusted with the editorial functions
of the mass media, the owner of the Internet resource, advertising distributors,
etc.) may act as co-defendants or third parties. In the absence of evidence of the
dissemination of false, denigrating information by a competitor or in the absence of
information about the person who disseminated such information, judicial protection
of the rights of the aggrieved economic entity is possible only within the framework
of the lawsuit for the protection of business reputation or application for the
recognition of the information denigrating business reputation as non-corresponding
to reality.

In connection with the use of such a remedy as a refutation, the following rules
should be taken into account:

upon the presentation of a request for the publication of a refutation, its text
must be submitted by the plaintiff to the court (part 1 of para. 10 of the Resolution);

the information discrediting the business reputation of the plaintiff should
be refuted in a way that is closest to the method of their dissemination (part 2 of
paragraph 11 of the Resolution). False, inaccurate, distorted information infringing
the competitor’s business reputation and disseminated in the mass media should
be refuted in the same media (part 1 of para. 2, para. 7 of Article 153 of the CC).
Article 43 of the Law of the Republic of Belarus of July 17, 2008 “On Mass Media”
(hereinafter — the Mass Media Law) [32] regulates in detail the procedure for
refuting disseminated information if this information does not correspond to reality
and discredits business reputation. The procedure for refutation in other cases is
established by the court (part 3 of para. 2 of Article 153 of the CC);

the claimant has the right to file a demand for refutation without prior
compliance with the pre-trial procedure for making such a claim to the person who
disseminated this information (part 1 of para. 4 of the Resolution);

the obligation to refute false information, denigrating business reputation of a
competitor may be assigned to a legal entity serving as the editorial staff of the mass
media, or to the owner of an Internet resource (part 1, 2 of para. 1 of Article 42 of
the Mass Media Law).

Conclusions. The Republic of Belarus fully abides by its international
obligations in the field of protection against unfair competition through
discrediting undertaken under the PC. However, the most effective, adequate
protection against this form of unfair competition necessitates the improvement
of the domestic legislation. The obstacles to solving this problem are: the lack of
the norm allowing the court to recover damages if their amount is not proved as
well as the norms entitling entrepreneurs with the right to compensation for moral
harm if their business reputation is or can be damaged by direct discrediting; the
denial of legal entities’ right to compensation for non-pecuniary (reputational)
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damage. These gaps in the Belarusian legislation negate the feasibility of recourse
for judicial protection.

Since direct discrediting may negatively result in both losses and damage to
business reputation, it is necessary to appropriately correct the unfair competition
notion provided in the Competition Law.

Resolution needs to be supplemented with the provisions concerning the
specifics of protecting business reputation of economic entities in case of violation
of this good by an act of unfair competition.
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IpaskaaHCcKoO-paBoBas 3amMTa OT MPAMOU AuckpeauTamuu: Ilapuikckas KOHBeHIHS U Geso-
PyCCKOe 3aKOHOJATEIbCTBO

B cmamve ananusupyiomes noroxcenus Ilapuxcckoii koneenyuu o6 oxpane npoMululAeHHot co6-
cmeennocmu 1883 2. u saxonodamemvcmsa Pecnybauxu Benapyco, xacaioujuecs 1edobpocosecmioi
KOHKYpenyuu nymem npsmoti ouckpeoumavuu. I1o0po6no paccmompenvt mepot 2pancoancko-npasosol
3auUMbL U OMEEMCMEEHHOCIIU, KOMOpble Mozym Oblmb NpUMeHenvl 6 CAYae coBepueniLs YKA3ANH0Z0
npasonapywenus. Coenan 6v1600 o nomnom cobmodenuu Pecnybruxoii Benapycy coomsemcmsyiougux
MencOynapoonvix obssamenvcms, npedycmompennvix Ilapuscckoil Konsenyuerl, naruuuu 6 6e10pyccKom
saxonodamenvcmee pada npobenos, Komopole HUCEIUPYIOM NPAKMULECKYIO 4eaeco00pasnocms obpauye-
Hust 3a cyOeOHOl 3auUmotL ¢ Ciyuae NPAMoll OUCKPeOUMAayuu, a maxKice o HeobX0OUMOCIU GHECeHUS. 8
1e20 HEKOMOPLIX USMEHEHUTL.
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