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Cmammio npucssueno poseisioy KoHuenyii npasosoi cucmemu sk 00Hiel 3 6a308Ux MEOPEMUUHUX
Kamezopiil cyuacnoi npasosoi nayku. lIpoananizoeano exasamy KoHuenyito 3 NO3UUIL MPbOX PIZHUX
HAYKOBUX NI0X00i8: NOPIBHANLHOZO NPABOIHABCMEA, MINCHAPOOHO20 NPABA MA 3A2albHOI meopii dep-
acasu ma npasa. OCHOBHUM BUCHOBKOM € Me3a NPO NPUHUUNOBY MONUCIUBICMY BUKOPUCMAHNS KOH-
yenmy <«npaeosa cucmemas K 00 HaAUiOHAILHO20, MaK i 00 MijcHapoonozo npasa. Ilpu yvomy cxrad
NPUHYUNOBUX CIMPYKMYPHUX eIeMEHMI8 Meopemuunoz0 KoHyenmy 6 06ox sunadkax ¢ idenmuunum. /{o
makux enemenmie caio eidnecmu npaso (abo cucmemy npasa), WPUOUYHY NPAKMUKY, THCMUMYUTHNLY
Ma neuxoi0ziuny ckiadosi.
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Konmennus npaBoBoii cUCTeMbl — TEOPETHYECKHE M CPABHUTEJIbHbIE ACIIEKThI

Cmamwst NoCAWENa U3YUEHUI0 KOHUENYUL NPABOBOT CUCTIEMbL, KOMOPAsL S6Isemcst 001ou u3 6a3o-
BLIX TEOPEMUYECKUX KAMeZOPUTL COBPEMEHHOT Npagosoll Hayku. IIpediazaemcs: ananus ykasannou KoH-
Uenyuy ¢ No3UYUL MpPex PasHbiX HAYUHLIX N00X0008: CPABHUMENHOZ0 NPABOBEOEHUSl, MEHCOYHAPOOHOZO
npasa u obweii meopuu zocydapcmea u npasa. OCHOBHLIM 6bIB000M AGIAEMCSL MEIUC O NPUHUUNUATD-
HOU B03MONUCHOCU UCNOIDI0BANUSL KOHUENMA <NPABOBAsL CUCMEMA» KAK NO OMHOULCHUIO K HAUUOHAILL-
HOMY, MAax u Kk MexcoyHapooromy npasy. IIpu smom cocmag npuHyunuaibHolx CmpyKmypHvlx 21eMeHMos
Meopemuueckoz0 KOHUEeNMa <npagoeast CUCMeMas seisemcs: uoeHmuunvim 6 oboux cayuasx. K maxum
JNeMeHmam ciedyem omuecmu npaso (iU cucmemy npasa), 0PUOUUECKYI0 NPAKMUKY, UHCIMIUMYYUO-
HATLHYIO U NCUXOTO2UUECKYIO COCMABAAIOUUE.

KiioueBbie ciioBa: TPaBOBasi CHCTEMA; CHCTeMa MPaBa; MPABOCO3HAHUE; MPABONPUMEHEHUE;
cynebHast cucrema.
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Axmyanvricmo npobéaemu. I'noGanizalis Ta perioHasbHa iHTerpaiis 3ajauiia-
I0ThCSI OCHOBHUMU TEHJIEHITIIMU PO3BUTKY Cy4acHOI IUBIJIi3aIlil, He3BaKAI0UM Ha
3POCTAHHS TIOMYJII3MY Ta EBPOCKENTUIIN3MY B EBpPOI Ta HEOJHO3HAUHI MOJITUYHI
kpoku copok maroro IIpesunenTta CIIA /lonanpmaa Tpamma. Bapto migkpecanTn,
1110 PiBHOMAHITHI KPU3W 3aB3KAM OYJIM YaCTUHOO IHTErpaIiitHuX mporiecis B €Bporri.
Binbnt Toro, kpru3u BUCTYHAJU CBOEPIAHUMEU MapKepaMU, sKi TT0O3Ha4YaIu HAgBHICTD
po0JIeM, MOTHBATOPAMU IS KPOKIB, CIIPSIMOBAHWUX HA MOCUJIEHHST 3araJlbHOEBPO-
HEeAChKUX IHCTUTYILH Ta KOOPAUHAILO iX poboTH [2]. SK MmiaKpecr00Th MPUOTIHNKN
Heo(YHKITIOHATI3MY, KPU3H 3aBK/IM BUKOHYBAJHM POJIb «CITYCKOBUX MEXaHi3MiB» JIJIsT
MOYaTKy HOBUX PayHIIIB €BPOTENCHhKOI iHTerparii [4]. BapTo 3a3nmaunTu, 1o perio-
HaJ/IbHI iHTerpalliiiai nmporecu XX CT. 4y He Haiirepiie B icTopil JioacTBa 6a3yoThest
Ha TIPaBi, M0 TPU3BOIUTE 0 (DOPMYBAHHS CIIJIBHUX IHCTUTYIIIN Ta 3HAYHUX MACHBIB
MIPaBOBUX HOPM, SIKi € CHIJBHUMMU JIJIST PI3HOMAHITHUX aKTOPIB SIK MyOJiYHOTO, TaK
1 mpuBaTHOTO MOPAAKY. AK Bkazye /[[. JIioiin, mpaBo — 11e o/iHa 3 MOTYTHIX PYIIIHHAX
CUJT IUBIiJTi3aIil y JIOACBKOMY CYCHiIbCTBI. PO3BUTOK JKe IMUBIiJi3allil B CBOIO Yepry
MOBCIO/THO CYITPOBOIKYBABCST TOCTYMOBUM PO3BUTKOM CUCTEMH TPABOBUX HOPM Ta
OJTHOYACHUM CTBOPEHHSIM MeXaHi3MYy /7151 X PeryJsipHoro Ta e(eKTUBHOTO 3aCTOCY-
Banus [30, c. 7].

Came y 3B’3Ky 3 pPerioHaJIbHOIO iHTerpaili€o i GopMyBaHHIM y paMKax ITUX
MpoIleciB 3HAYHUX MACHBIB MPABOBUX HOPM BUHUMKAE NMUTAHHS MO0 TEOPETUY-
HOTO OCMWCJIEHHS TPAaBOBUX (heHOMEHIB, TTOB’I3aHNX i3 BKa3aHWUMU TpoTiecaMu. Ak
CIIpaBe/VINBO 3a3HAYAJIOCHh Y JIOKTPHHI, /I [IpaBa 3arajoM XapakTepHa «HasBHICTb
TaKMX 3aTaJbHUX TIOHATH, SKi MOKHA BUKOPUCTOBYBATH /IJIs1 BCIX MTPABOBUX TaTy3ei
Ta SIBUII, B AKUX (DIKCYIOTHCST TOJIOBHI CTOPOHU i HAMOIIbIT BasKIMBI GopME Biflo-
OpaskerHst cytHocTi pasas [10, ¢. 10]. OueBumHO, 1O OJHUM i3 BasKJIMBUX aCIIEKTIB
TaKol CydacHOl AUCKycCii B paMKaX MPaBOBUX HAYK € MOKJIWUBICTb 3aCTOCYBaHHS
3araJbHOTEOPETUYHHUX ITPAaBOBUX TEPMIiHIB Ta KaTeropidl [0 THX MAaCHUBIB IPaBOBUX
HOPM, 1110 OYJIM CTBOPEHI B paMKax PerioHaJbHUX iHTErpaliifHux IpoIecis, mepe-
JIyciM y paMkax (GyHKIIOHYBaHHS i eBoJolii €Bponelicbkux CIiBTOBaApUCTB Ta
€spomneiicbkoro Corogdy. Cirit migKpecanTH, yKpaiHChKa TpaBoBa HayKa Bike poOmia
taki cripobu [34]. TIpore BkasaHi mpaBoOBi (heHOMEHU HACTLIBKU HEOJHO3HAUYHi Ta
VHIKaJbHI, 0 1X BUBYEHHS CTBOPIOE JIOBOJII MTUPOKUN MPOCTIP JIS JTOCTIKEHHS
i HayKoBOI1 auckycii. [Ipu mmboMy citiji TorouTHCh i3 T€3010 PO Te, MO BiJl CTYHEHS
PO3POOKKM KaTeropiii Teopii mpasa Ta iX CHCTEMH, BiJl BMiHHS OllepyBaTh HUMM Ha
PiBHI [aJIEKTHYHOT Ta MPUKJIAJHOI IOPUAMIHOI JOTIKU 3/1€01JIBIIOT0 3aI€KUTh TIPaK-
TUYHA Bijjlaua IPaBOBUX HAYKOBUX 3HaHb [16, c. 13].

OpHi€ero 3 6a30BUX KaTeropiil cyyacHol Teopii IpaBa € KOHIIEMNI[is IPAaBOBOI CHC-
temu. IIpote 1i HeO/IHO3HAYHE BUKOPUCTAHHS Ta PI3HOMAHITHI MiIX0/W 70 ii po3y-
MIHHS 3 TIO3UIli1 PI3HUX MMPABOBUX MIKLI A€ MOKJIUBICTD JIJI TTPOJIOBXKEHHS JIUCKYCil,
0COGJIMBO B KOHTEKCTI MOKJIUBOCTI i crienudiku BUKOpUCTaHHS 11i€i KaTeropii (ta
TepMiHa) 110 BiJIHOIIIEHHIO 710 TipaBa EBporeiicbkoro Cow3sy.

Memoro yiei cmammi € anaji3 KOHIIEIIIi] «IIPaBOBa CUCTEMay, SIKUI 3/[iHCHIO-
€THCS K 3 TTO3UTIi1 Teopil JAepsKaBy Ta TIPpaBa, TakK i 3 MO3UIIii CyJacHOTO MizKHAPOIHOTO
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IpaBa Ta MOPiBHAJIBHOTO TTPABO3HABCTBA. 3aBAAHHIM CTATTi € BUCBITJICHHS BKa3aHO1
KOHIIeNIii 3 ypaxyBaHHSIM TOPiBHSIIBHO-TIPABOBOI METO/I0JIOTI1. [HIIIMM 3aBaHHIM
CTaTTI € BUSBJIEHHS CHIJIbHUX MIIXOIB /0 PO3YMiHHS CYTi KOHIIEMIIi1 TPAaBOBOI CHC-
TeMU Ta il OCHOBHUX €JIEMEHTIB.

Cmyninb po3poodaenocmi npodaemu. BUBIeHHSIM KOHIIETIIIT TIPABOBOI CUCTEMM
3aiiMasInCh Taki ykpaiHchKi Ta 3apy6ixkHi Bueni, sk C. C. Asekcees (S. S. Alekseiev),
O. B. 3aituyk (O. V. Zaychuk), B. H. Kapramos (V. N. Kartashov), /I. A. Kepu-
moB (D. A. Kerymov), C. B. Koopuncska (S. B. Kobrynska), B. H. KyapsiBues
(V. N. Kudriavtsev), JI. A. JIyup (L. A. Luts), M. H. Mapuenko (M. N. Marchenko),
H. I. Marysos (N. I. Matuzov), H. M. Osnimenko (N. M. Onishchenko), B. H. IIpo-
tacoB (V. N. Protasov), II. M. Pa6inosuu (P. M. Rabinovych), B. M. CeniBaHnos
(V. M. Selivanov), B. H. Cuniokos (V. N. Synyukov), O. ®@. Ckakys (O. E Skakun),
JI. B. Tiynosa (L. B. Tiunova), fO. A. Tuxomupos (Yu. A. Tykhomyrov), O. 1. Xapuro-
Hosa (O. I. Kharytonova), 1O. B. Illemiryuerko (Yu. V. Shemshuchenko), JI. C. SBuy
(L. S. Yavych) Ta inmi. ITpao €C, fioro iHcTUTYIIiiHA CHCTEMHU Ta CYMIisKHI JOCITi-
mokerHst Oynn npeamerom BuBueHHs M. M. THatoBeskoro (M. M. Hnatovs'koho),
B. H. leaucona (V. N. Denysova), A. I. /Imitpiea (A. I. Dmitriieva), A. {. Kamy-
crina (A. Ya. Kapustina), C. 10. Kamkina (S. Yu. Kashkina), O. O. Mepexko
(O. O. Merezhko), B. 1. Mypasiiosa (V. I. Muravyova), P. O. ITerposa (R. O. Petrova),
K. B. Cmupnosoi (K. V. Smyrnovoyi), b. M. Tonopnina (B. M. Topornina),
JI. M. Enrina (L. M. Entina).

Buxnao ocnosnozo mamepiany. OCHOBHOIO TE3010 CTATTi € TBEP/KEHHSI TIPO
IIPUHITUIIOBY MOXKJIMBICTD BUKOPUCTAHHS KOHIENTY «IIPaBOBa CUCTeMa» $SIK JI0 Halli-
OHAJIBHOTO, TAK i 10 Mi’KHAPOAHOTO TIpaBa. [Ipu mMboMy CKTa MPUHIIUIIOBUX CTPYK-
TYPHUX €JIEMEHTIB TEOPETHYHOTO KOHIIENTY <«IIPAaBOBA CUCTEMa» B 000X BUIIAJIKAX
€ imentnannm. /[0 TaKuX eJIeMEHTIB CJIijl BiiHEeCTH MpUHAiMHI TipaBo (abo cucremy
1paBa), OPUINYHY TTPAKTUKY, IHCTUTYIIMHY Ta TICUXOJOTIUHY CKJIa/I0Bi. BifnosinHo,
CTBOPIOETHCS TeOPEeTUYHE IiIPYHTS /I BUSHAYEHHSI CYTHOCTI TeOPeTUYHOrO KOH-
IIENTYy «IIPpaBOBA CHCTEMay» Yepe3 aHajli3 CYKyITHOCTI BKa3aHUX YOTHUPHOX ITPUHITU-
MOBUX CTPYKTYPHUX €JIEMEHTIB.

CraTTs CKJIQZIA€ThCS 13 IBOX OCHOBHUX YACTUH. Y TepIIiil yacTUHI aKIeHTYEThCS
Ha aHasi30Bi caMOl KOHIIeNIlii IIPaBOBOI CUCTEMHU, 3 yPaXyBaHHsSI PO3YMiHHS 11bOTO
KOHIIENITY B paMKaX 3araJibHOI Teopii /epsKaBu Ta MpaBa, MiXKHAPOJHOTO TIpaBa Ta
TTOPIBHAJIBHOTO TPABO3HABCTBA. Y JPYTiil YaCTUHI PO3TJISAAI0THCI OCHOBHI CTPYK-
TYPHi €JIEeMEHTH 11bOTO KOHIIENITY 3 yPaXyBaHHSIM 3arajibHOI MOPiBHAJIbHO-TTPABOBOI
METO/I0JIOTI], SIKa BUKOPUCTOBYETHCA JIJIs1 HAIIMCAHHS IIi€T CTATTI.

Ak cBoro uvacy 3azHavaB Bijomuii ¢paniry3bkuii coriosior mpasa JK.-7K. Kap-
GOHbBE, IPUINYHA COIIOJIOTISA 3aM03UYN/IA TIOHATTS TIPABOBOI CUCTEMH Y MOPiB-
HSTBHOTO TipaBa [24, c. 175]. Bapto ojaHak 3ayBaKuTH, 1110 KOHIIETIIIisT «IIPaBOBa
cUCTeMa» B paMKaX MOPIBHSIBHOTO MPABO3HABCTBA BHKOPHCTOBYBAJIACH Y CIIOCIO,
SIKUW KapIMHAJIBHO BiJIPI3HSBCS BiJl BAKOPUCTAHHS 1IbOTO KOHIICNTY B PAJISTHCBKIN Ta
ITOCTPaASIHCHKIN Teopil epsKaBu i mpaBa. Y KOHTEKCTI ITOPiBHSIJIBHOTO ITPaBO3HABCTBA
KOHIIETIis TPaBOBOI CUCTEMHU 3aCTOCOBYBAJACS TEPIIl 32 BCE 7151 BUSBICHHS CyTTE-
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BUX 0COOJIMBOCTEN HOJITUYHOTO, COLIaAbHO-eKOHOMIUHOIO Ta KYJIBTYPHOTO KUTTSI
CYCITLJIBCTBA, SIKi TTOB’sI3aHi i3 (POPMYBAHHSIM i 3aCTOCYBAHHSIM TIPaBa SIK PETYJIATOPa
cycmiabHuX BigHocuH. OUH i3 HalOIIbIIT aBTOPUTETHUX (haXiBIlB i3 TOPIBHSIBHOTO
npaBosHascTBa P. JlaBin crBepmkyBas: «Bysno 6 HeBipHUM OauuTu y Tpasi Juiie
CYKYIHICTb HOPM. ... [IpaBo — 11e 3HauHO OLIBIN CKJAIHE SIBUIIE, IO BUCTYIAE SIK
cucreMa. Y Hel € BiAIMOBIHNI TOHATIHHWI (DOH/I; BOHA MTOETHYE HOPMHU B OKpeEMi
IPYIH; BUKOPUCTOBYE BiIMOBIHI CIIOCOOM CTBOPEHHST Ta TJyMayeHHS HOPM: BOHA
MOB’sI3aHAa 3 BIJIITOBIIHOI KOHIIEIIIIEI0 COIIaJbHOTO JIay, 1 BiJl TIET KOHIIEMIIi 3ae-
JKUTh, SIK 3aCTOCOBYETHCS Ta B3araji (yHkiionye mnpaso» [20, c. 19]. B. M. Cunio-
KOB I/l TEPMIHOM <«HaIlliOHAJIbHA MTPABOBA CUCTEMa» PO3YMI€ KOHKPETHO-ICTOPUYHY
CYKYITHICTh TIpaBa (3aKOHO/IABCTBA), IOPUINYHOI TPAKTUKH Ta JIOMIHYIOUOI ITPAaBOBOI
izleostorii KOHKpeTHOI Kpainu (mep:kasu) [52, c. 188].

Bapro BkazaTu, 1o Takuii mifxiZ cTaB MPUYMHOIO TOTO, 1O B PaMKaxX MOPiB-
HAJIBHOTO TPAaBO3HABCTBA MPIOPUTET OTpUMasa iHma KoHieniga (i, BiATOBiIHO,
TEPMiH) — «IIPaBOBA CiM STy, IKa BUKOPUCTOBYETHCS JIJIS TO3HAYEHHS €THOCTI TTOB -
3aHUX HaIllOHAJbHUX MPABOBUX cucTeM. Bijomuii ¢axiBenb i3 MOPiBHAIBHOTO
npaBo3HaBcTBa A. X. CainoB BKasye, 1110 MOPIBHSJIbHA XapaKTePUCTUKA OCHOBHUX
MPaBOBUX CiMel cydacHOCTi y (iocochKoOMy pPycyi MOKa3ye €IHICTh 3arajJbHOTO
(TrpaBOBOI ciM'T), 0cobOIMBOTO (TIPABOBOI TPYTIN) Ta IHAWBIAYATBHOTO (HAI[IOHATBHOI
npaBoBoi cucremn) [51, ¢. 550]. IIpu 1bomMy sIk Ha KpuTepii 06’ €IHAHHS HAIIOHAJIb-
HUX TIPABOBKX CHUCTEM Y TIPABOBI «CiM’i» 3a3BMUail BKa3yloTh Ha Take: 1) moaiGHicTh
MPOTIeCiB BUHUKHEHHS 1 PO3BUTKY TTPABOBUX SBUIIl Ta KOHCTPYKILIA; 2) CILIBHICTD
JoKepes1, (popM BUpaXKeHHs Ta 3aKpillIeHHs HOPM IIpaBa; 3) CTPYKTypa HoOyA0BU
HOPMaTUBHO-TIPABOBOTO MaTepiaiy; 4) CHiJIbHICTD IPUHIIUIIB PeryJII0BaHHS CYCITiJIb-
HUX BiJHOCUH; 5) MOAiOHICTh TEPMIHOJIOTIH, TeXHIKM BUKJIAJECHHS Ta CCTeMaTU3aIllii
npaBoBux HOpM |50, c. 325-326].

ToOTo He3BaskarOYM Ha TOU (haKT, IO MOHSITTS «IIPABOBA CUCTEMa» € DA30BUM
JUIST TIPOBEJIEHHS TTOPIBHAIBHO-TIPABOBUX JIOCJI/IPKEHb Ta TUIIOJIOTI3allil HalliOHAJb-
HUX MIPABOBUX CUCTEM CBITY, Y TTOPiBHAJILHOMY TTPABO3HABCTBI KOHIIEMIisl TTPABOBO1
CHCTEMH He Ma€ BaKJIMBOTO CaMOCTIMHOTO 3HAaUeHHs, Ta, BiJIIIOBIJTHO, HE € OCHOBHUM
(okycom pocmimzkenb. Y paMKax MOPIBHSJIBHOIO ITPAaBO3HABCTBA TEPMiH «IIPaBOBa
CUCTeMa» BUKOPUCTOBYETHCA y TaKUX 3HaUeHHAX: 1) TUT mpaBa; 2) MPUHIIATIA BHY-
TPINIHBOI TTOOY/I0BU CTPYKTYPH TpaBa abo 3aKOHOAABCTBA; 3) CTPYKTYpPHA OJXMHUIS
B paMKax iHITUX KOHIENTiB (1paBoBa ciM’st Ta mpaBoBa rpyma) [55, ¢. 90-93]. Kpim
TOTO, CHOTO/IHI KOMITAPATUBICTUKA PO3PI3HSIE IMUPOKE 1 By3bKe PO3YMiHHS ITPABOBOI
cucteMu. Y MIMPOKOMY PO3YMIiHHI — TIe CYKYITHICTh HAITIOHAJIbHUX MTPABOBUX CHUCTEM,
SKi 00’ €IHY€E CIIBHICT MOXOIMKEHHS JZKepeJ IPpaBa, OCHOBHUX IIPABOBUX MOHSTh,
METOJIiB Ta c1ocoOiB PO3BUTKY. Y BY3bKOMY — HalliOHaJIbHa MMpaBoBa crcTeMa [45,
c. 77]. llpu 1ibomy caiiji iIKpeCaAnTH, 1110 aHAJI3 HAI[IOHATBHOI TPABOBOI CUCTEMU B
paMKax HOPIBHSJIBHOTO IpaBa HOCUTb JOBOJII OOMEKEHUI XapakTep i JOBOJII 4acTo
(dokycyeTbest Ha MPOOJIEMATHIT, KA MTOB’sI3aHa 3 KOHIIEIIE0 TPABOBOI KyJIbTYPH,
dKa, Ha JYMKY KOMIIapaTHUBICTiB, BU3HAYAE «SIKICHUHI CTaH TIPABOBOTO JKUTTS CYCITiJIb-
CTBa HA KOHKPETHOMY eTaIi oro po3BUTKY» |35, ¢. 6—-10]. Ak BkasyBasu HiMeIbKi
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Bueni K. [[paiirept Ta X. KeTI1, npu BUBUEHHI HAIIOHATBHUX MTPABOBUX CUCTEM MOKE
BUKOPUCTOBYBATUCS SIK NTUPOKUA, Tak i By3bKU1 TiIXi/l. Y MepIioMy BUNIAJKY MOBa
iijle PO JIOCTIJIPKEHHS </IyXy 1 CTUJII0» TIpaBa KOHKPETHUX KPaiH, METOJ/iB HOTo
PO3yMiHHA Ta TIPOLEAYP peaisailii, a y IPyroMy — PO CITIBCTaBJIEHHS crielu@iayanX
IOPUINYHUX THCTUTYTIB i TPOOJIEM, a TAaKOXK MPABOBUX HOPM, IO 3aCTOCOBYIOTHCS
JUUIsT PO3B’sI3aHHS 3arajibHUX MTUTaHb Ta OKPeMUX KOH(JIKTIB iHTepeciB [7, ¢. 4-5].

Y pamKax 3arajbHOI Teopil ep:KaBu Ta MpaBa Mepiii CrpoOu CHCTEMHOTO aHaTi3y
MIPABOBUX SBUIIL BITHOCATHCS TIe 10 KiHIA I€B’ ATHAMIATOTO — MOYATKY JIBAIISATOTO
crouite [65]. I1i cripobu orpumarnu nponoskersst B 20-Ti poku XX CT., KON TIOHSTTS
MPaBoOBOI crcTeMu (IIPABOBOI PeabHOCTI) BUBOAMIOCH 13 CYKYITHOCTI COTliaJIbHUX
¢ yHKIIII MpaBa, MPaBOBOI 11€00Ti1 Ta TpaBoBiHOCUH [44, c. 184]. YupomoBx
HACTYIHUX Mali’ke COPOKa POKIB y paMKaX PajiiHChKOI MPaBOBOI JOKTPUHU IIPABO
OTOTOXKHIOBAJIOCH 13 3aKOHO/IABCTBOM. Bi/llIOBiIHO, AMCKYCis 10/I0 3MICTY TTPABOBOI
cuctemn Oy/a yHumoskausiaeHa. g auckycist Bizpomkyerbes e B 60-Ti poku.
HeobxinnicTh TTOHOBIEHHST HAYKOBOI AMCKYCii OyJa BUKJIMKAHA KiTbKOMa Pi3HUME
[IPUYMHAMH, cepejl SIKMX MOKHA Ha3BaTH BiJIXi/[ BiJl BY3bKOIO HOPMaTHBICTCHKOIO /10
OLJIBII ITMPOKOTO MIAXO/Y 0 PO3yMiHHs cyTi Ta GyHKIII mpasa [54, ¢. 300], moyaTok
NOCTIKEHHST TIPaBa K €JIMHOTO IJIoTo |37, ¢. 24], iHTerpailiio I0pUInYHUX 3HAHb
[56, c. 26], a TakoK MOYATOK 3aCTOCYBAaHHS /IS OPUAMYHUX TOCIi/IZKEHD CUCTEMHOTO
MiZIXOLy TaK TEOPETUIHOI Mojiesii cucteMu [42, c. 97].

Onun i3 mioHepiB TeopeTWUHUX jocaimxenp npasa /. A. Kepumosn
(D. A. Kerymov), Hamosisirajoyn Ha BBEJEHHI B HAyKOBMiT 00ir Kareropii «ipa-
BOBa CHCTEMay, IMiJIKPECJIOBAB, 110 HA 3MiHY 130JIbOBAHOMY JAU(MEPEHITIHOBAHOMY
BUBUYEHHIO OKPEMUX JIAHOK TIPABOBOI CUCTEMU TTPUXOJUTD iIHTETPOBaHE 11 OCMUCIEHHS
Ha GiIbIIT BUCOKOMY PiBHI [25, ¢. 270]. Xapakrepuayoun CyTHICTH MPaBOBOI CHCTEMH,
BiH BKa3yBaB, IO IS CTPYKTYypa <«IIPEACTABISIE COOOI0 iHTErpaliio OJHOTUITHUX 32
CBOEIO CYTTIO NPABOBUX SIBUII 1 IIPOIECIB Y CTPYKTYPHO YIOPSJAKOBAHY IIJiCHY
€/IHICTD, sIKa XapaKTEPU3YETHCS BIJIHOCHOIO CaMOCTIIHICTIO, cTabiIbHICTIO, aBTOHOM-
HiCcTIO (DYHKITIOHYBaHHS Ta B3AEMOJIIEIO 13 30BHIINIHIM CEPEIOBUINEM 33/ PETYJIIO-
BaHHS BIMOBIIHUX CYCIIBHUX BimHOCHH» [26, c. 218]. Cepen cyyacHUX BU3HAYEHD
IPABOBOI CHCTEMHU MOKHA BUOKPEMUTH KibKa HaiOimbin mommpernx. Tak, mpaBoBa
CUCTEMa BU3HAYAETHCS K «CYKYIHICTh BHYTPIIITHBO Y3TOPKEHUX, B3AEMOTIOB SI3aHUX,
COIiAJIbHO OHOPIHUX IOPUUYHUX ABUIIL Ta 3aC00iB, 3a JI0OIOMOro0 AKUX odiliitHa
BJIaJIa 3/IICHIOE PEryJIITUBHO-OPraHi3amiiiHuii Ta cTabiIi3yI0unii BILUIMB Ha CYCIJIbHI
BiIHOCUHWY, TOBEIHKY Jioeii» [68, . 342], ab0 K SK «IiTiCHUIT KOMILJIEKC TPABOBUX
SABUIL, 00YMOBJIEHMIT 00’ €KTUBHIUMMI 3aKOHOMIPHOCTSIMU PO3BUTKY CYCIILIbCTBa» [50),
c. 290]. O. ®. CkakyH BU3HAYAE MIPABOBY CUCTEMY SIK KOMILIEKC B3AEMO3B’sI3aHUX Ta
Y3TOJPKEHUX IOPUINYHIUX 3ac00iB, sIKi IPU3HAYEHI JIJIST PETYJIIOBAHHS CYCITIIBHUX Bijl-
HOCHH, a TaKOK IOPUJAMYHUX SBUII, 1[I0 BAHUKAIOTh BHACJIIOK TAKOTO PEryJIIOBaHHS
(TpaBOBi HOPMU, MPABOBI MPUHIUIINA, TTPABOCBIIOMICTh, 3aKOHOIABCTBO, MMPaBOBi
BiJIHOCUHU, IOPUINYHI YCTAaHOBU, IOPUANYHA TEXHIKa, TPaBOBa KyJIbTypPa, CTaH 3aKOH-
HocTi Ta 11 gedopmartii, mpaBonopsiok Ta in.) [47, c. 258]; I1. M. PabinoBuu — sk
crCcTeMy BCIX IOPUIMYHUX SIBUIIL, SKi ICHYIOTH y IEBHiil gep:kaBi abo rpyIii OJHOTHII-
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HUX fiepkaB [43, c. 94]; a O. B. 3aituyk — sk €auHy, CTiliKY, IUHAMIYHY CYKYITHICTb,
KOHCTUTYIIOHATIbHICTD SIBUII] ITPABOBOTO XapakKTepy, i HacamIiepe/l CUCTeMU I1paBa,
MIPAaBOCBIIOMOCTI T TIPABOBOI JiSITBHOCTI, MO BiZIoOPaKalOTh MMEBHUI CTYIHD y3a-
raJbHEHHS IOpUINYHOI filicHocTi [22, c. 10].

A ock A. M. Tananaes (A. M. Talalaiev) BusHauae nmpaBoBy CUCTEMY SIK «CKJIal-
HUH, CIAgHUI JKOPCTKUMU €KOHOMIUHUMU 3B SI3KaMU KOMILTIEKC, 10 Bi/IPI3HIETHCS
GaraTOpiBHEBUM XapaKTepPOM Ta i€papXiuHuMu 3ajeskHocTssmu [49, c. 4]. Ha iioro
JYMKY, Ilefl KOMILIEKC TOPSI/T 3 IHIIIMM BKJIIOYAa€E B cede TpaBo, IPaBO3aCTOCYBaHHS,
npaBocy/aas ta mpaBoBy cBigomicTh. 0. O. Tuxomupos (Yu. O. Tykhomyrov)
nuine Ipo MPaBoOBY CUCTEMY K PO «CTPYKTYPHO i (PYyHKIIIOHAJIBHO BIIOPSIIKOBA-
HUI MacUB B3a€EMOIIOB’SI3aHUX HOPMATUBHO-TIPABOBUX aKTiB, 110 CTBOPIOIOTLCS Ta
MIIOTh HAa OCHOBI €uHUX puHIUIiB> [58, ¢. 33]. B. B. Taspuios (V. V. Havrylov)
BOaYa€ y mpaBoBill cuCcTeMi XapaKTepPHY JJIsT JAHOI Jep:kaBu (CYCIIBCTBA) ITiCHY
CYKYITHICTb YNHHUX Ha il TePUTOPil MPABOBUX HOPM, & TAKOK IOPUUYHUX OPraHiB,
yCTaHOB, OpraHisailiii Ta MpaBoBOi izeostorii, Mo 3abe31edye B MPOIECi OPUANTHOT
IIPAKTUKHU, OITOCEPEKOBAHOI I0PUIUNYHOIO TICUXOJIOTIEI0, BPEryII0BaHHS CYCIIJIbHUX
BIZIHOCHH Y BiIIIOBiZHOCTI 10 00’€KTUBHUX 3aKOHOMIPHOCTEN PO3BUTKY CYCIILJILCTBA
[18, c. 77]. IloHATTS TTPAaBOBOI CUCTEMU € TEOPETUKO-METO/IOJIOTIYHOI0 OCHOBOIO /11t
PO3BUTKY YSABJIEHDb TPO MPABOBI SBUIIA i € POJAOBUM MOHATTSIM IJIS TaKUX BUIO-
BUX IOHSTD, SIK «CHUCTEMa 3aKOHOJIABCTBA», «3aKOHU», «CUCTEMA TIpaBay TOIIO |39,
c. 212].

OueBUIHOIO € KOPEJISIisI MiK BUSHAYEHHSIMU, SIKi TOM UM 1HIINI BYEHUI JIa€ TIpa-
BOBIii cuCTeMi, TTOJIITUKO-TIPABOBUM 1/1esIM 1 IIIHHOCTAM, SKUX TaKU BYEHUU TOTPU-
MYEThCS, K 1 HATEKHICTIO 1[bOTO (haxiBIld JI0 TIEBHOI TTPABOBOI MKOJN (ITIPUPOJHOTO
paBa, IOPUANIHOTO TO3UTUBI3MY, TITKOJIH COITIOJIOTI1 TTpaBa Toto). Cepen MPUKIAIiB
TaKOi KOPeJIAIlil MOJKHA BKa3aTH HA 3B’I30K PO3YMiHHS ITPABOBOI CUCTEMU BUKJIIOYHO
K CYKYITHOCTI Pi3HOMaHITHUX (hOPM 30BHIITHBOTO BUPAKEHHS Ta 3aKPIllJIEHHS
IPaBOBMX HOPM, a Takox ix B3aemoii (C. M. €ropos (S. M. Yehorov) — npaBosa
cucTeMa SIK «CyKYITHICTh HOPM, BUKJIQJIEHUX Y i€papXiyHiil cucTeMi HOpMaTUBHO-TIpa-
BOBUX aKTiB, TPUWHATUX TOJITUYHOIO BIa010») [21, c. 180] Ta fopuamyHum mo3uTH-
BismoMm I. Kenbsena (H. Kelsen). 3okpema B pamkax c(hopMyIbOBaHOI «4UCTOI TEOPii
npaBa» [. Kesb3eH migkpecsioe ieto 1o0 abcoIoTHOI aBTOHOMHOCTI Ta CaMOJI0-
CTaTHOCTI TpaBa Ta oro (MpaBa) BU3HAYEHOCTI BUKJIIOUHO IOPUJANYHUMU HOPMaMHU.
[Tpu upomy, Ha aymKy I. Kesbsena, mmpaBo siBjisie cob0I0 MEBHY i€papXilo HOPM, sIKi
PO3MIIIYIOThCST HAa PI3HUX PIBHAX YHiBepcaJbHOCTI Ta cybopaunaiiii 3, c. 177]. Bin
HATrOJIOIIYE, 110 Y OyIb-gKill IIPaBOBiil crCcTeMi IOBUHHA iICHYBaTH TOYKA, SIKAa BUCTY-
A€ 30BHIMMHBOIO MeXKero yciel cuctemn. BifmoBiaHO, aHai3 ABUII, X04a i OB SI3aHUX
3 MPaBOM, aJjie TUX, [0 3HAXO/SATHCS 32 MEKaMHU TaKOl TOYKH, Oy/ie O3HAYaTH aHaJIi3
He caMoro 1paBa, a SIBUII, 30BHIIIHIX 110 BiJIHOIIEHHIO /10 TipaBa [3, ¢. 177].

[HITMM TIpUKITAIOM Tako1 KOPeJisilii € BU3HAYEHHST TTPaBOBOI CUCTEMH SK (heHo-
MeHa, KM BKJIIOYa€ B cebe BCIO CYKYIHICTh IPABOBMX SBUIL y CYCIHIJIbCTBI, Ta
COITIOKYJIBTYPHOTO TIAXOMY /0 pO3yMiHHS TpaBa. [IpukIagmoM Takoro miaxomy Moxe
posrusiiatucst posyminas npasa K. B. Apanoschkum (K. V. Aranovskyi), skwmii
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BBa)KaB, 1[0 Oe3 ypaxyBaHHS JIOACHKOI, ICUXOCOILIaJIbHOI IPUPOAU HIPaBa BOHO
(TTpaBO) 3aUIIAETHCSA TMOHATTSIM YMOBHHM, a TIPABOBE PETYJIIOBAHHSA CTAE CXEMOIO,
y SKIif BiICYTHS Hloro rosioBHa fitoya ctopoHa [11, c. 19]. Cxoxoi nymxn gorpumy-
erbest i T. M. Hemaraesa (T. M. Neshataieva), sika mizikpec/ioe HeoOXiIHICTb «IIIPO-
KOTO PO3YMIiHHST TIPABOBOI CUCTEMI», OCKIIbKM TaKWil MiXi/l «I03BOJISIE TOOAYUTH
3B’SI30K TIpaBa i3 COIiaTbHUMK CTPYKTYPaMU CYCHIJIbCTBA, 3PO3YMITH iX B3aEMO3B’sI-
30K Ta B3aeMHUN BIMB» 39, c. 49]. 3 ypaxyBaHHSIM TOTO, 1110 KOHIENIiS «ITPaBOBA
CHCTEeMay CTaJIa OJIHIEIO 3 TOJIOBHUX KATETOPiH JIJIsi CUCTEMHOTO BUBYEHHS 1TPABOBOI
JICHOCTI, @ TAaKOK 3HAYHOI KiJIBKOCTI PI3HOMAHITHUX ITKIJT PO3YMIiHHS 11paBa, Cho-
TOJIHI MOKHA BKAQ3aTH Ha JIOBOJII IMUPOKUI CIIEKTP ICHYIOUMX Y HAYKOBIN JiTeparypi
BU3HAYEHb TEPMiHA «IIPaBOBa CHCTeMay Ta OPaK €IMHUX MiIXO/IB 0 CTPYKTYPHUX
eJIEeMEHTIB 11bOTO TepMiHa.

Bapto 3ayBaxkurtu, 1110 B paMKax SIK PaJsTHCbKOI, Tak i MOCTPAIsIHCbKOI JIOK-
TPUHU TEOPil Jep;kaBy Ta MTpaBa KOHIEIIis TPABOBOI CUCTEMU PO3TJIsi/Ianacs MaiiKe
BUKJIIOUHO Y MPUB’SI3III /10 BHYTPIIIIHHOTO HAI[IOHAIBLHOTO TIPaBa, 31e6ibIIoro mpasa
ronkpetHoi nep:xasu (CPCP, Pocii, Ykpainu Tomo). Sk mpsiMo migkpecaioBazocs B
poborax HU3KHN (HaxiBIliB, 3arajbHa TEOPist IepKaBu Ta TpaBa OyJia OpieHTOBaHA Ha
BHYTPIIITHE TIPaBO, a iICHYBaHHSI MIZKHAPOJHOTO MpaBa He Opasocs 1o yBaru. Biamo-
BIJIHO, TEOPETHYHI PO3POOKH Besuch 6e3 ypaxyBaHHS 0COOJMBOCTE MizKHAPOIHOIO
mpasa Ta iioro HopM |36, c. 10—11]. IIpukmagom moxke caysxkutu miaxia B. M. Cumrro-
koBa (V. M. Syniukov), sikuii irHopye MiskKHApO/HE TIPABO, TOBOPSTYM TIPO iCHYIOYi B
CY4acHOMY CBITi TIpaBOBi crcTeMH, ITPAaBOBi ciM'i Ta paBoBi Tpymu [52, c. 186—190].

Cepeyi IpUUMH TAKOTO CTAaHY CIIPaB CJAYITHO BKAa3ylOTh TOJOBHY BiJIMiHHICTh
MIKHAPOJIHOTO TIPaBa, sKa IMOJIATaE B TOMY, 110 MiXKHAPOJHO-TIPaBOBa CUCTEMa Bil-
PI3HSIETBCST «CBOEIO «TOPU3OHTAILHOIO OPraHi3ailieios, ToOTO BiACYTHICTIO iepapxii
B CUJIy PO3MOIIIY BJIau Mixk (pOpMasbHO PiBHOBHAYHUMHU €JIeMEeHTaMHW CUCTEMU —
cCyBepeHHUMHM JepkaBamu» |14, c. 22-23]. Uepes 11e MPUOIYHUKY «TOTUIUTHOTO
peanizmys», BU3Hatoun caM (hakT iCHyBaHHSI MIXKHAPOJIHOTO TIPaBa IK OKPEMOi Ipa-
BOBOI CHUCTEMU, CTBEP/KYBAJIHU, 1110 BOHO € <IIPUMITUBHUM THUIIOM IIpaBar, dKe He
SABJIsIE COO0I0 HACTLIBKYU K «e(DEKTUBHY IIPABOBY CHUCTEMY, SIK HAI[lOHAJIbHI IIPaBOBi
cucreMu» [6, c. 293].

[Tpore Takuii miaxizx OyB He €IMHUM B MPABOBIN HAYIl. Y KOHTEKCTI PO3yMiHHI
MIiKHAPOJTHOTO TIpaBa SIK KOMILJIEKCHOTO CHCTEMHOTO (heHOMEeHY BapTO BKa3aTh Ha
KOHIIEMIiI0 MisKHAPOIHO-TIPABOBOTO PeryoBanHst, po3pobseny I. 1. Jlykarrykom
(I. I. Lukashuk), B pamkax stkoi BUEHHIT TiIKPECIIIOE, IO MisKHAPOIHO-TIPABOBI 3B’SI3KN
MiK cy0'€KTaMU MisKHAPOHOTO MPaBa CTAHOBJISATH COOOI0 «CUCTEMY 3 €IMHUM KOMII-
JIEKCOM TIiJIel i TPUHITUIIIB, 31 CBOIMHU CTPYKTYPHUMU 3B’SI3KaMU i 3HAUHUM PiBHEM
B3aemozil eemenTiB» [31, ¢. 137]. Inmum nikasum mizgxonom OyJia Teopis MisKHAPO.-
HOI MiXKZIepKaBHOI cHCTeMU, 3arporoHoBaHa cBoro yacy mpodecopom I. 1. Tynkinum
(H. 1. Tunkin). Ha iioro mymKy, 11si CHCTEMa € «MHOKHHOIO TTOB’sI3aHUX Mik 0000
enemMeHTiB»> 60, c. 17], cepen sIKux ydeHuil BU3Ha4aB Cy0’€KTH MiKHAPOIHOTO TIPaBa,
MiKHApOJIHE MPABO K TakKe Ta IHII COIliaJibHI HOPMU, MO AIIOTH Yy IIil cucteMmi, a
TaKOXK BiJIHOMIEHHS Ta B3a€EMOJIII0 MK BKazaHUMH KommoHentamu [27, ¢. 9—10].
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HesBakaioun Ha HU3KY OCOOJIMBOCTEH MiKHAPOAHOTO IIPaBa, MOYMHAIOUN 3
Jpyroi osoBuHKU XX CT. 3araJibHOIO TEH/ECHIIEID CTAJI0 BU3HAHHS 32 MIXKHAPOJHUM
MPABOM CTaTycy oKkpeMoi mpaBoBoi cuctemu. Sk ykasye €. T. Yeenko (Ye. T. Usenko),
Mi’KHapO/IHEe TIPAaBO — <«He Trajy3b HaI[iOHAJbHOTO TpaBa, a CaMOCTiliHAa TTPaBOBa
cucreMa, sika y 0ararboX BiJIHOIIEHHSIX CYTTEBO BiPI3HIETHCS BiJl HAIlIOHATBHOTO
npaBa». OTKe, HA JIyMKy BUEHOTO, 3arajibHa TeOpist MpaBa, «/Jisi TOro, mob cTartn
MOBHOIO Mipot0 (hyHaMEHTAJbHOIO HAYKOIO [I7II BChOTO MPABO3HABCTBA, MMOBUHHA
CIIMpaTHCS Ha HAYKOBI AMCIUILIIHKA 000X IIPaBoBUX cucteM» [61, c. 45—46]. Cxoxy
naymky sucsosiioe i JI. C. dsuu (L. S. Yavych), crBepmkytoun, o 3araabHa Teopist
IpaBa He MPUJIJIS€E JOCTaTHBOI yBaru JOCJIKEHHIO Mi>KHAPO/IHOTO TIpaBa, a 1ie He
Bi/IMIOBiIa€ TOMY MICIIO B JKUTTI HApPOJiB, siKe BOHO (MIXKHApOJIHE TIPABO) TIOCI/IA€
[69, c. 131]. Ha xaunb, 1151 TeHAEHIS 3aIUIITAETHCS aKTyalbHOIO 1 Ha moyatky XXI cT.
[53, c. 6-11].

Xoua 111e 3a pajfTHChKUX YaciB MiAKPECTIOBAIach He JINIIEe MOKIUBICTD, aie
HeOoOXiTHICTh BUKOPUCTAHHSI OPOOKY 3arajbHOI Teopii mpaBa MpH aHaJi3i MiKHa-
pozaHo-TipaBoBuX (henomenis [37, c. 5—6]. 3okpema /. A. KepumoB migkpecsioBas,
110 3arajbHa Teopis /iep:KaBu Ta MpaBa € €IMHOIO COLIAJbHOIO CYCIIJIBbHOIO HAYKOIO,
sKa 3aiMa€THhCS BUBYCHHSM 3aTaJibHUX 3aKOHOMIPHOCTEN PO3BUTKY CYTi Ta 3MIiCTy
JIEePsKaBHO-TIPABOBOTO JKUTTSI CycCIijibeTBa [25, ¢. 15]. 3 orssiy Ha 3aBpaHHs Ii€l
CTaTTi [aJti IPOAHATIZYEMO TIIXO/IH, PO3pO0JIeHi B paMKax Teopii epsKaBi Ta mpaBa
MIOJI0 PO3YMiHHS CTPYKTYPHUX €JIEMEHTIiB KOHIIETITY «IIPaBOBA CHCTEMas.

4K 3aszHavasioch BUIIE, KiJIbKICTh Ta KOHKPETHUI IIepPeJIiK eJIeMEHTIB IIPaBOBOI
CUCTEeMU 3aJIeKUTh Bij Ti€l NIKOJIW PO3YMiHHA TpaBa, /0 IKOI HAJEKUTh TOU UM
iHmmit axiBelp, AKUI TPOIIOHYE TaKWH Mepesik. Y cydacHiil HayKOBi#l Jsiteparypi
MOJKHA BUIJIATU TPU OCHOBHUX IMIXOAM JI0 PO3YMIHHS CTPYKTYPU TPABOBOI CHC-
TEMHU Y PO3yMiHHI 3arajibHoi Teopii mepskaBu Ta mpasa [18, c. 65—68]. /[IBa 3 Hux
MOKHA BBKATH €KCTPEMAIBHUMHE, OCKITIbKI MEPITUIT 0OMEKYETHCS OTOTOKHEHHSIM
IIPaBOBOI CUCTEMU 3 CUCTEMOIO TIpaBa Pa3oM i3 HaSBHUMU BHYTPIIIHIMU 3B’3KaMH, a
JIPYTUI BKJIIOYAE B MPABOBY CUCTEMY BCi MPaBOBi ABUIIA Ta BCIO MPABOBY MIHCHICTD,
gka icuye B cycnisbersi. IIpumipom, 10. O. TuxoMupos oOMeKy€e CK/Ia IPaBOBOI
CUCTEMU JINTIe HACTYMTHUMU TPhOMa eJeMeHTaMu: 1) 1iJjii Ta MPUHIIAITHN TTPABOBOTO
peryJroBaHHs; 2) OCHOBHI MPaBOBi akTH Ta iX 00'€HaHHS; 3) CHCTEMOYTBOPIOOYI
3B’s13km |58, ¢. 33]. Ha nporusary takomy miaxomay H. Onimenko (N. Onishchenko)
BKJIIOYAE JI0 CKJIA/Ly TIPaBOBOI crcTeMu 17 pi3HUX eJleMeHTIB, cepejl SIKUX TPaBo, 3aKO0-
HOZIaBCTBO, IIPABOBI YCTaHOBU, MEXaHi3M IIPABOBOIO PEryJ/II0BaHHS, IpaBa, CBOOOIM i
000B’SI3KM TPOMA/ISTH, Ta «IHIIT TPABOBI SIBUIIA ... sIKi yTBOPIOIOTH «iH(MPACTPYKTYPY»
mpaBoBoi cuctemus» [40, c. 18].

[Tepuuii «By3bKHit» a00 «MO3UTUBICTCHKUIT» TTi/IXi/ TPUBAINI Yac OYB OJHUM i3
HAWOIIBIIT MOIYJISIPHUX TTAXO/IB SIK Y PasTHCBKIl TOKTPHHI, Tak i 3a KopaoHom. [Tpu-
KJIaJIOM TaKoi HOIyJISIPHOCTI MOsKe OyTH 1 morJisiz nmpodecopa BinbHoro yHiBepcurery
Awmcrepnama E. Brankebypra (E. Blankeburh), sikuii BBaskas, 1o TepMiH «mpaBoBa
cucTeMay BKJOYa€E B cebe BUKIIOYHO (DOPMaIbHI iIHCTUTYTH Ta MO3MTHUBHE IPABO.
Boxnouac BiH moromKyBaBcsd 3 TUM (PAaKTOM, 10 IOPUANYHY MOBEIIHKY HEMOKJINBO
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nepedaynTH Ha OCHOBI JinIle HOPM MPaBoBOi cucremu. Ile MOKHA 3poOWTH, CIIU-
pafourich Ha (yHAAMEHT HOPMU TpaBa i iHGopMallio mpo coliaabHi (haKkTopH, SKi
BU3HAUAIOTh KOJH, SIKOIO MIPOIO Ta KNM BUKOPUCTOBYIOThCA iani Hopmu [19, ¢. 232].
Taxi corianphi dhakropu npodecop BiraHkeOypr BusHauaB 3a JOMOMOTOI0 y3arajb-
HIOIOYOTO TePMiHa «ITPaBOBa KYJBTYyPas.

Jocnimxkenns B raxysi coriosorii npasa Ha Mexi XIX—XX cr. (M. Bebep
(M. Weber), O. Epaix (O. Ehrlich), . Aarorri (D. Anzilotti) npogemoncTpyBasu
00MEKEHICTh IOPUANYHOTO MO3UTUBI3MY 1 IaJIi MOMITOBX KOMILJIEKCHUM JIOCJIi[KEH-
HsIM npaBoBUX (eHoMeHiB. Bibin Toro, Hanpukinii XX cr. 1 BIIMBOM poOiT
M. @dyko (M. Foucault), IO. Tabepmaca (Yu. Habermas) ta Hu3KM iHIIMX 1OC/TiI-
HUKIB COIIOJIOTiS TIpaBa MMOYMHAE TICHIiIIE B3aEMOJIISITH 3 coliajabHo0 (diocodieio
[23, c. 297], o 11e Gisbiiie MOCAAOUIO TeOPeTHYHY a3y IOPUANIHOTO TIO3UTUBIZMY.
OTKe, HA Cy9aCHOMY eTarti PO3BUTKY CYCITIIbCTBA TPOTPECUBHI BUEHI HE MOXKYTh OyTI
3a/10BOJIEH] 3aHA/ITO «BY3bKHUM» PO3YMIHHSAM IIPABOBOI CUCTEMHU, SIKE IIPOIIOHYETHCS
NpUOIYHIKAMU HOPMATUBHUX Mix0iB. KpiM TOro, choroaHi po3ymMiHHS BiaMiHHOC-
Teil MiK TIPABOBOIO CHCTEMOIO Ta CUCTEMOIO TIpaBa 3HAMIIIO CBOE BiIOOPasKEHHS SIK
y 3axigniii [67, c. 162—-163], Tak i y BiTunsHsHiil paBoBiit Hayti [47, c. 258].

Ak 3a3Havasoch Buile, APYruil MijIXi/i OTOTOXKHIOE [IPABOBY CUCTEMY i3 CYKyII-
HICTIO BCiX IPABOBUX SIBUII Y CYCIIJIbCTBI, IIPU IIbOMY ITi/IKPECJIIOETHC HEMOXKIHN-
BICTh JIaTW TIOBHUI TIEPEJiK CKJIAJIOBUX MTPABOBOI CUCTEMU B CUJITY clieludiku camoi
CHICTEMH, SIKA € «CKJIAHII, OaraTopiBHEBUH, iepapxXidyHuii Ta IuHAMIYHUN (heHOMEH,
B CTPYKTYPi SIKOTO iCHYIOTH CBOi CHCTEMU Ta IICUCTEMHU, BY3JH Ta OJOKU» [52,
c. 179]. et migxijg Mae o4eBUIHI METOMOJIOTIYHI BajJiv, OCKIJIBKA CTaBUTh B OJUH
PsIZL IBUINA PIZHOTO TOPSIZIKY Ta pisHoi comianbHoi mpupoau. Ak mumre T. B. Kyxa-
pyk (T. V. Kukharuk), anasnis koHienTy «mpaBoBa cricteMa» BKJIIOYAE B cebe TAKOXK
aHasi3 i HeIOPUANYHUX TIPOIIECiB, TPOTE «IIe HE JIa€ Mi/ICTAaB PO3IIUPIOBATH TIPEMET,
a 3HAYUTD i 0OCSAT IHOTO TIOHSTTS /10 HEBU3HAYEHNX Po3MipiB» [28, c. 49-50]. Binbimn
TOTO, TAKWM TTi/IXiJ] HE BHOCUTH SICHOCTI Y PO3YMIHHS CYTHOCTI Ta CTPYKTYPH ITPABOBOI
CUCTEeMH, a HaBIIAKH, YCKJIAIHIOE 1€ 3aB/JaHHS B CUJIy OYEBUTHOTO OTOTOKHEHHS Tep-
MiHIB «IIPAaBOBA CUCTEMay Ta «IIPABOBa peasbHiCTh». [IpoTe 11i MOHATTSI HE € TOTOXK-
numu. Sk Bkaszye A. B. TToisikos (A. V. Poliakov), nipaBoBa cucrema mnpezacTaBiisie
co0010 sIBUIIE, IHTEJIEKTYaIbHO BUALIEeHe 3 IPaBOBOI AIMCHOCTI, I BKIIOYaE B cebe He
BCi TIpaBOBi (heHOMEHHU, a JIUIIIEe Ti, SKi 6e3IMOCePeIHbO B3AEMOJIIIOTD i3 COIliaIbHIM
o6’extom (cycmimberBom) [41, ¢. 430]. Cxoxy nosuiiio Bigcrooe i B. B. Copokin
(V. V. Sorokin), migkpecirooun, o i3 «BChOr0 PIBHOMAHITTS IIPABOBUX SIBUII[ 10
€JIEMEHTIB IIPaBOBOI CHCTEMH JIOIIIbHO BiHOCUTH JIKIIE Ti, sIKi € HEOOXITHUMU J1JIst
e(heKTUBHOTO TPOIleCy TTPABOBOTO BIUIUBY HA CYCHITbHE JKUTTS, /IS IiJIeCTIpIMOBa-
HOTO TIO3UTHBHOTO BILIMBY Ha CBiZIOMICTh Ta MOBEMIHKY cy0’eKTiB mpaBas [48, c. 7].
Bignosigno, apyruil miaxiz He Moske BUKOPUCTOBYBATUCS /IJIs1 BU3HAUEHHSI OKPEMUX
eJIEMEHTIB IIPAaBOBOI CUCTEMU B CHJIY TOTO, IO LeH Mmiaxia He nepexbadae MeTon0J10-
riYHOT OCHOBH JIJIsI TIOAIOHOTO aHAIi3Y.

Tperiii miaxiz 10 BUSHAYEHHS CTPYKTYPHU IIPABOBOI CHUCTEeMHU rependadac iHmayK-
TUBHUIT aHAJII3, IKMii TPYHTYEThCS Ha cripobax (haxiBIliB CHOYATKY BUSHAYUTH OKpPEMi
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3HAUYIIi eJIeMEHTHU, a TIOTIM PO3IJISAIATH MIPAaBOBY CUCTEMY SIK CYKYITHICTh YKa3aHUX
enemeHTiB. [Ipu 11bOMy B IOKTPUHI TAKPECTIOETHCS, 10 /10 TAKUX eJIEMEHTIB MOKHA
BiIHECTH MPUHANMHI Ti TPABOBI ABUIIA, SKi: a) BOJOMIIOTH COIIaJIbHUMU SIKOCTSIMU
Ta CIPsSIMOBaHi Ha 3abe3neyeHHs 30epeKeH s COLiaJIbHUX 3B’I3KiB; 0) BiZoOpakaioTh
€/THICTH COIIAJIbHUX 1 TPABOBUX BJIACTUBOCTEN Ta BUCTYIIAIOTH 1X HOCISIMU; B) € CaMO-
CTIMHUMHU B 3/1ilicCHeHHI (DYHKITI TTPABOBOI CUCTEMU; T') € MiHIMAJTbHUMHU HOCISIMU
BUIIEBKA3aHUX BJACTUBOCTEI IIPABOBOI CUCTEMMU; /1) CaMi MalOTh CKJIAAHY IOOYI0BY
Ta € cucremMamu [29].

Bapro nigkpecauTu, 1o ganeko He BCI JOCHIAHUKU MiATPUMYIOTh BKa3aHUU
migxix T. B. Kyxapyka, aje moBoJi 4yacTo mpu oOTpyHTYBaHHI CBOEI CYKyMHOCTI
3HAYYIUX €JIEMEHTIB ITPABOBOI CUCTEMU BYEHI He HA/AI0Th TUX KPUTEPIIB, siKi OyJim
MOKJIa/ieHi HUME B OCHOBY BHOOPY Ti€l 4M iHINOT CYyKYITHOCTI TaKMX €JeMEHTIB. SIK
HACJII/IOK, CbOTOJIHI B 3arajibHiil Teopii Aep:KaBu Ta 1IpaBa HEMAE €/IMHOTO 3arajib-
HOBM3HAHOI'O IIepesiiKy 3HauyyIlMX eJeMeHTiB IIPaBOBOi CUCTEMU, 3aMiCTh 11bOTO
iciye 6e3Jiy pisHOMaHITHMX KOMOIHAII TaKKX €JIeMEeHTIB, yepes sKi pisHi daxisiii
MIPOTIOHYIOTh BU3HAYNUTH CKJIQJ] Ta CTPYKTYPY MPaBOBOi cucteMu. KimbKicHUI CKJaz
TaKkuX KOMOIHAIIN CKJIaMa€ BiJl TPhOX-YOTUPHOX €JIEMEHTIB 10 ABaAATH i Oijblire.
Hasenemo kinpka mpukmamis. [Ipodecop I1. M. PabinoBuu 10 cKJIamy mpaBoBoi crc-
TeMU BifHOCHUTD: 1) pi3HOMaHITHI TIPaBOBI aKTH 1 AisSUIBHICTD BiAMOBIAHNUX Cy0 €KTIB
i3 CTBOPEHHST TAKWX aKTiB; 2) PI3HOMaHITHI BU/IU i TIPOSIBU TTPABOCBIJIOMOCTI; 3) cTaH
3aKOHHOCTI Ta iforo gaedopmaiiii [43, c. 147]. C. C. AnexceeB BKa3ye TaKi eJleMEHTH:
a) MO3WTHBHE MpaBo; 0) MpaBoBa izeoJioris; B) cyzoBa (IOpuUaryHa) MpakTuka |8,
c. 47]; axi mi3Hinre BiH JOMOBHUB iIHCTUTYIIIHHOIO cKIaioBoio [9, c. 14]. Iummi gocmnin-
HUKH BiTHOCSITH JI0 TIPABOBOI CUCTEMHU a) CUCTEMY MpaBa; 0) CHCTEMY 3aKOHOJIaBCTBA,
B) IIPABOBi iIHCTUTYTH Ta YCTAHOBH; I') IIPABOBI MOHATTS; /1) IPUHIIUIIN; €) CUMBOJIIKY;
K) TPaBOBY TOJIITHKY, i7I€0JIOTiI0, KyJBTYPY; 3) TIpakTuky [12, c. 102].

Cepejt 1iKaBUX MiJXO/IB 3apyOiIKHUX JOCTIHUKIB MOKHA BKA3aTH Ha TIO3UIIIIO
amepukaHcbkoro mpodecopa JI. @piamena (L. Friedman), sskuii Buisisie Tpu rpynu
MPaBOBUX ABUTL 1) «CTPYKTypu», sika BKJOYAE MPUHIIATIA MPABOBOI CUCTEMU Ta
[IPaBOBI YCTAHOBH; 2) «CYTHOCTI», sika 00’€/IHYE€ HOPMU Ta 3Pa3KK MOBEIAIHKY JIIOEH
BCepe/IiHi TTPaBOBOI CUCTEMU; 3) «IIPABOBA KYJBTYpar, IiJl KO0 PO3YMIEThCS CTaB-
JIEHHS JIIO/Iell /10 TIpaBa, iX OYiKyBaHHS Ta i/lean B MPaBOBiil cdepi KUTTS CYyCITiIb-
ctBa Toto [63, c. 9].

[TpoanaisyBaBIIy 3HAYHY KiJbKICTh PI3HOMaHITHMX KOMOIHAIIN 3HAUYIMX
eJIeMEeHTIB IIPAaBOBOI CUCTEMHU, SKi IIPOIOHYIOTLCS Yy Cy4acHill Teopil Jep:kaBU Ta
IIpaBa, MOKHA TIPUITH JI0 BUCHOBKY, 1110 OCHOBHMMU 3 HUX, SIKi Maii’ke OJHOCTAlHO
BU3HAIOTHCST OLIBIIICTIO BUeHUX, € yotupu: 1) mpaBo (abo cucrema mpasa); 2) iHCTH-
TYIIiTHA CKJIaI0Ba; 3) OPUANYHA MPAKTHKA; 4) MCUXOJI0TiYHa cKaagoBa. HeoOxinHo
MZIKPECAUTH, 10 BCi BKa3aHi eJIeMEHTU € CBOEPIAHUMHU IiJiICUCTeMaMU, KOXKHA 3
SAKUX BKJIIOYaE B cebe HaOip BIACHUX eJIeMEHTIB, KOHKPETHUI IIePeiK AKMX TaKOXK €
IpeIMeTOM HAayKoOBOi uckycii. He mpeTenaytoun Ha po3B’sg3aHHS BCbOTO KOMILJIEKCY
iCHYIOUMX TEOPETUYHUX MPOOJIEM IpaBa, 0OMEKMMOCS JA0BOJI 3aTaJbHUM ITiAX0I0M
JI0 CTPYKTYPH KOXKHOI i3 BKa3aHUX YOTHUPHOX €JEeMEHTIB MpaBoBoi cuctemu. [IpaBo
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PO3TJISAAETHCA K CUCTeMa IOPUIUYHUX HOPM, TIPUHITUTIB Ta IHCTUTYTIB, SKi yTBO-
PIOIOTh HOPMATUBHUIA aciieKT IpaBoBoi cuctemu [54, ¢. 300]. Cuix migkpecanTH, Mo
JTOBOJIi YaCTO caMe CHCTeMa TIpaBa PO3TJISAETHCS K CUCTEMOTBIPHUM YMHHUK, SKUN
3abe3reuye B3aEMOJIII0 MiXkK MTPABOBOIO CHCTEMOIO B I[JIOMY Ta 1l KOMIIOHEHTAMH, a
TaKO’K 13 30BHIIHIM cepenoButiieM [18, c. 74]. Y mmpokomy ceHCi THCTUTYIIHHUT
KOMITOHEHT IPaBOBOI CUCTEMU CKJIQJIAEThCA 13 YCTAHOB Ta OpTaHi3alliif, SiKi BUKOHY-
10Th (DYHKIIIT 111010 CTBOPEHHST Ta peasizailii HopM mpasa. IOpuanuna mpaxtuka, abo
K [IPaBOBa AiS/IbHICTD — 1€ JiSJIbHICTD 100 CTBOPeHHs abo Ta (abo) peasisariii mpa-
BoBUX HOpM |36, c. 31]. TlcuxosoriuHa cKIa0Ba BKIOYa€E B cebe MpaBOCBIIOMICTD,
MPABOBY 1/1€0JI0TII0, TIPABOBY KYJIBTYPY TOIIO, TOOTO MPABOCBIZIOMICTD Y TTHPOKOMY
ceHci — abo K crCTeMaTH30BaHe HAYKOBE BUPAKEHHsI TIPABOBUX MOTJISI/IIB, BUMOT Ta
izeii cycminbeTBa [53, ¢. 579]. 3 MpaKTUYHOI TOYKU 30PY POJIb IIBOTO KOMIIOHEHTY
0COGJIMBO TIOMITHA B TIPOIIEC TJyMayeHHs TPUHIIUINB Ta HOPM TIpaBa y XO/i ioro
peaJizarii A1 3alTOBHEHHS iICHYIOUNX y TIpaBi MporajnH (aHAIOTis TpaBa Ta aHAJIOTis
3aKoHY) [46, c. 9].

Jlpyra yactuna 11i€i cTaTTi MPUCBIYeHA aHATI3y crelu@iku iCHyBaHHS YOTHPbOX
BU/IIJIEHNX KOMIIOHEHTIB IPABOBOI CUCTEMHU B paMKax Cy4acHOTO MizKHApOJIHOTO
npaBa SIK OKpeMol 1paBoBoi cucteMu. [lorpeba Takoro aHasidy € BHIIPABIAHOI B
CHJIy TOTO, 110 MiKHApPOJIHE 1TPaBO BUCTYIIAE K CAMOCTIiiHA ITPpaBOBA CUCTEMa, SIKa
BCE X 3AJIUIIAETHCS CTPYKTYPHOIO OMHUIIEIO 3araibHOI cucTemu mipasa [17, ¢. 386—
387]. Kpim Toro, crpobu 1mopiOHOTO aHai3y BiKe POOWIINCH, i Pe3yJIBTaTOM TaKMX
crpob cTajio TBEPKEHHS PO Te, IO IMiAX0AH, po3podIIeHi B paMKaX 3arajabHoI Teopii
1paBa, NPUAATHI 1 JJ1 aHaTi3y Mi>KHAPOJIHOTO TIPaBa, a MOHATTS ITPABOBO1 CUCTEMU,
XapaKTepUCTHKa ii 3MiCTy Ta 0COOJIMBOCTI IPABOBUX CHUCTEM CYYaCHOCTI HMOBHHHI
BKJIIOYATH B cebe i 0coOIMBOCTI MiKHApOAHO-TIpaBoBoi cuctemu [36, c¢. 13—14].
Bisbiir TOTO, y CydYacHiit JOKTPUHI TAKPECTIOETHCS HEOOXIMHICTD ePEOCMUCTIEHHST
3pOCTA0YOl POJIi MizKHAPO/HOTO IPaBa B KOHTEKCTI TI00ai3allii, OCKLJIbKI came Mik-
HapOJIHE MPABO BUCTYIAE IOPUIMYHIM KapKACOM YCEOXOILTIOIYOTO Ta CTabiJIbHOTO
cBiToBOTO TIOPsIZIKY [ 1, ¢. 705—-706]. A 11e mizIKpecIIoe 3pOCTaioyy POJIb MiXKHAPOHOTO
1paBa HaBiThb Y paMKaxX HalliOHAJIbHUX ITPABOBUX CUCTEM.

Bapto BKazatwm, 1m0 3rasadi BUIE KOHIIEMIli CUCTEMHU MiKHAPOIHO-TIPABOBOTO
PeryJIioBaHHS, MiZKHAPOIHOI MiKIepKaBHOI cucTeMn abo K <«TI06aabHOI TTPaBOBOI
cucremus» [66, c. 7-9] 3a cBo€IO CyTHICTIO 0BOJI MOIIOHI 10 KOHIIENTY HalliOHAb-
HOI 1IPABOBOI CUCTEMH, IO MOXKe BUCTYTATH J0JaTKOBUM (DaKTOPOM Ha KOPUCTD
3alPONIOHOBAHOTO MMOPIBHSJIbHO-IIPABOBOro aHamnidy. Ak 3asnauvae 1. I. Jlykamyk
(1. I. Lukashuk), mizkHapoHe mpaBo Ma€ 0BOJI PO3TaIysKEHY CHCTEMY YIIPaBJIiHHSI,
edeKTUBHUIT HOPMOTBOPYMI MEXaHi3M, CIIJIbHY CHCTeMY I[iIHHOCTeH Ta PO3BUHYTY
mpaBoBy cBifgomicTh [32, ¢. 57-67]. M. O. Ymakos (M. O. Ushakov) cBoro uacy
IiJIKpeCIOBaB, 110 Mi’KHApO/[HA [IPABOBA CUCTEMA CKJIA/IA€ThCA 13 TAKUX eJIeMEeHTIB:
Mi’KHApO/[He 1TPaBo, MiXKHAPO/HA ITpaBOBa MPAKTUKA Ta Mi>KHapOIHO-TIPABOBA i/1e0-
JIOTis1, SIKa 3HAXO/IUTh CBOE BUPAKEHHS Y MisKHAPO/IHII paBOCBioMocTi [62, ¢. 43].
[eit mepesnik Maiike MOBHICTIO IMOBTOPIOE Iepesiik OCHOBHUX €JIEeMEHTIB ITPaBOBOi
cucTeMu, sikuii OyB po3po0JIeHNI y paMKax 3arajbHOI Teopii JAep:KaBu Ta TIpaBa.
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Y nepeniky, M. O. ¥Ymaxosa, Bi/ICyTHi#l Jullie iHCTUTYIIHHNI KOMIIOHEHT, TIPOTe,
sk Oy/ie HaBeIeHO Jaji, 1eii KOMIOHEHT TeK € YaCTHHOI MiKHapOIHO-IIPABOBOI
CUCTEMU.

OTike, TIEPEHIEMO 10 AHANI3Y OCHOBHUX CKIAO0BUX: MisKHAPOTHOTO MPaBa, iHCTH-
TYIiii, IOPUINYHOI TPAKTUKK Ta TICUXOJIOTIUHOI cKkIa/10Boi. O4eBUAHO, 110 OCHOBY SIK
HaI[iOHAJIBHOTO, TaK 1 MIXKHAPOJHOTO MpaBa CKJIAJal0Th HOPMU TpaBa. Hesamne:xHo
Bijl HAJIESKHOCTI /10 KOHKPETHOI CHCTEMH TpaBa Iii HOPMHU MAlOTh OJHAKOBUiT HaOip
BJIACTUBOCTEI, BKJIIOUAI0UYK IX 0OOB’SI3KOBICTh Ta HOpMaTHBHUI xapakrtep. Oco-
GJIMBICTIO Mi’KHAPOIHO-TIPABOBUX HOPM € cIocib ix (GopMyBaHHs, IpoTe Ile TeMa
OKPEMOT0 HAayKOBOTO JOCJ]i/pKeHHs. Busnaoun ovyeBuHi (hakTu icCHyBaHHS MiX-
HApO/[HO-TTPABOBUX HOPM Ta CHCTEMHU Mi’KHApPOJHOTO TIpPaBa, MOKHA IOCJIATUCS Ha
I. I. Jlykamnyka, ssKuii BKa3ye, 10 MiKHapojiHa HOPMaTHBHA crcTeMa 00’€lHye BCi
BUJIM Mi’KHAPOJIHUX HOPM Ta BU3HAYAE SIK (GOPMaTbHI CTPYKTYPH B3aEMOII1 JIepKaB,
Tak i oro 3micT. IIpyu 11bOMYy BiH MiIKPECJIIOE, IO OCHOBHUMM TTiICUCTEMAMU MiK-
HApO/IHOI HOPMATUBHOI CUCTEMH € MIKHAPOJIHE TPABO, MOJITUYHI HOPMU, MOPAJTh.
[Tpore 1M He BUYEPIIYETHCS BCE PIZHOMAHITTS MIKHAPOJHUX HOPM, SIK€ BKJIOYAE
B cebe MPaKTHKY, MiKHAPOAHY TOJEPaHTHICTh, OPraHi3alliiiHi Ta TeXHiYHI HOPMH,
CTaHJAPTH, BHYTPIIIHE TIPaBO MIKHAPOAHUX opraxizaiii Tomo [33, c¢. 13]. Bapto
BKa3aTH, 110 OiJIbIIICTh CyYacHUX IOPUCTIB-MIKHAPOIHUKIB PO3IJISIIAE MiIZKHAPOIHY
MIPABOBY CUCTEMY SIK CYKYTHICTb ITPABOBUX MPUITHUCIB, IKi (DyHKITIOHYIOTH y PaMKax
eauHol riobansrol cucremu. [lono Tenaenuii esosromnii i€l cucremu, To Y. Marrei
3a3HAYaE, 110 CyJacHe MiKHAPO/IHE MPaBO HAOYBa€ 03HAK Bce GiJIbIIN IeHTpaTi30Ba-
HOI CTPYKTYPH, 10 30JMKy€ HOro i3 HalliOHaJIbHUMHU IIPaBOBMMM CHUCTeMaMu. Bin
nuie: «ChorojiHi BBasKA€ThCS, 1[0 MiXKHAPOJHE MPABO SBJSE COOOI0 CYKYITHICTH
MO3UTUBHUX HOPM, OCHOBHUMM JKepeJaMU SKUX € JOTOBIp Ta 3BUYail. 3aBTpa,
cKopilre 3a Bce, M OyIeMO BBasKaTH, 10 MisKHAPOJHE MPaBO — I€ 3araJibHOCBITOBA
IIpaBoBa CHUCTeMa, SIKa 3aCHOBaHA Ha OJHOPIJHUX Ta 3araJbHOBU3HAHUX ijeasnax
npaBomopsiaky»> [5, ¢. 400]. OTike, MOBHICTIO aHAJIOTIYHO /10 HAIIOHATBHUX ITPAaBO-
BUX CHCTEM MiXKHApO/HE TIPABO BUCTYIIAE SIK HOPMAaTUBHA OCHOBA (PYHKIIIOHYBaHHS
MI3KHapOIHO-TIPABOBOI CUCTEMH, aJ[Ke caMe IPaBO BU3HAYAE MEKi KOMIIETEHIIl Ta
MOPSIIOK (PYHKITIOHYBAHHS JiSTBHOCTI PI3HOMaHITHUX MiKHAPOJHUX OpraHisalliii,
MiKHApOJHUX 00’€IHAHD Ta IHITMX MiKHAPOJHUX 1HCTUTYIIIH.

AHasi3youn IHCTUTYIIHHY CKJIAJ0BY Mi>KHAPOJIHOI ITPABOBOI CUCTEMH, 3a3HA-
YKMO, 1[0 BOHA HEOIHOPifiHA Ta GHaraTorpaHHa, OCKIJIBKU BKJIOYA€E B cebe He JIuiie
cy0’eKTiB MiKHAapOAHOTrO InpaBa (IEPBUHHUX — JeP/KaBM, Ta BTOPUHHUX — MiX-
HApO/IHI opraHizailii), a i 06’eIHaHHS Jep:KaB, PIBHOMAHITHI MiKHAPOIHI CyZ0Bi
opranu Toto. [IpoTe 3 HyHKITIOHATBHOI TOUKH 30PY, B paMKaX Mi>KHAPOIHO-TTPABOBO1
CHCTEMU JIePsKaBU Pa30M i3 PI3HOMAHITHUMU MIXKHAPOAHUMU 1HCTUTYIIISIMA BUKOHY-
I0Th 3aBJIaHHS aHAJIOTIYHI THUM, 1110 3/[IICHIOIOTH OPTaH! JlepP;KaBHOI BIalld B paMKax
HAIiOHATLHUX MTPABOBUX CHCTEM — (hOPMYBaHHS MMPABOBUX HOPM Ta 3abe3redeHHs
peastizaitii mpaBa. 3BiCHO, iCHYIOUi Mi>KHApO/[HI OpraHisallil Ta CyZIoBi iIHCTUTYIIii BifI-
PIBHSIOTBCS MizK 00010 3a CIIOCOOOM CTBOPEHHS, IPABOBUM CTaTYCOM, KOMITETEHITIEIO,
CTPOKOM JIisSLIBHOCTI TOMO. [HIIO0 0COOMMBICTIO € HEOOXIAHICTh BOJIEBUSIBICHHS
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«IePBUHHUX» Cy0O €KTIB MiKHAPOHOTO IIPaBa JJIsi CTBOPEHHS OY/Ib-SIKUX MizKHAPOJI-
HUX OpPraHi3alliii Ta Mi>KHapO/IHUX CyZIoBUX opraHiB. IleBHa piy, 1110 3 11i€T TOYKN 30py
MiXK BHYTPIIIHbO/IEPKABHOIO CUCTEMOIO JIepKaBHOI BJIAJM Ta MiXKHAPOAHUMU 1HCTH-
TYIisIMUA icHY€ cyTTeBa pidHuId. [IpoTe oueBUaAHUM € TOH (haKT, MO THCTUTYIIIITHA
CKJIaJI0Ba MIXKHAPOAHO-IIPABOBOI CUCTEMU BIJIIrPA€ BAKJIUBY POJIb B 1l HAJIEKHOMY
(dyHKIliOHYBaHHI, OCKiJIbKY 3a0e31euye peasrizallii IMPOKOro CIIEKTPY OpraHisalliii-
HUX, BUKOHABUNX, KOHTPOJIBHUX Ta CYIOBUX (DYHKIIII.

Tperiil eleMeHT MiKHAPOJHO-TIPABOBOI CUCTEMM — IOPUIMYHA TTPAKTUKA — Ha
ChOTO/IHI BKJIIOYAE B ceOe Pe3yJIBTaTH IisiIbHOCTI He JIMIie MiKHAPOIHUX OpraHisaliiii,
ajie 1 Pi3SHOMAHITHUX MIKHAPOJIHUX CyAOBUX Ta apOiTpakuux opraHiB. OueBUIHO,
110 OKpeMe Miclie B paMKax I[i€l MPaKTUKU 3aiiMafoTh PillleHHs HalO1/IbII aBTOPUTET-
HUX CyJOBHUX OpraHiB, Takux sik Mixxuapoauuii cyn OOH, Mixuapoaauii TpubyHat
OOH 3 mopcekoro mpaBa, €BpOTEChbKUI Cy/ 3 TIPaB JIOAWHN Ta PillleHHS HU3KN
IHImMX BioMux cyaiB. He3Baskatoun Ha Te, 1m0 GOPMaTbHO PIllleHHS MiKHAPOIHUX
CYyZIOBUX OPTraHiB He MalOTh CUJIU CYJOBOTO TPEIeICHTY, SIK MPaBUJIO, MiKHAPOIHI
CY/IOBi OpPTaHW JOTPUMYIOTHCS TOCJIIIOBHOTO TPAaKTYBaHHS HOPM Mi>KHAPOIHOTO
1pasa, 10 Y CBOIO Yepry, CTBOPIOE MifiBAIMHU CTAGiTbHOTO (DYHKITIOHYBAHHST MiK-
HApPOJHOTO TIpaBa AK OKpeMoi mpaBoBoi cucteMu. 1010 BKITOUECHHS OPUAUUHOL
MPaKTUKU JI0 CKJIA/ly OCHOBHUX €JIeMEHTIiB TTPaBOBOi CHCTEMHU, TO BapPTO TIOTOIUTHUCH
3 C. B. Yepnuuenkom (S. V. Chernychenko), sxunii migkpeciroBas, 1o MOHSATTS
1 HAI[IOHAJILHOTO, 1 Mi’KHAPOJIHOTO 1IPaBa MIOBUHHE OXOILTIOBATU K caMe 11PaBo, Tak
i fioro peadnizariito [64, c. 142].

AHaTi3yi0un MCUXOJOTIUHY CKIAJ0BY MIKHAPOJHO-TTPABOBOI CUCTEMH, CJIiJL
nodaTu 3 10BoJ Teopetnunoi Te3u JI. X. Minrazosa (L. Kh. Minhazov), sixuit iucas,
10 «CTBOPEHHS HOPM MiKHAPOJIHOIO TIpaBa nepeadadae HassBHICTD CIIJIBHOI MijKHa-
POIHO-TIPABOBOI1 CBiJIOMOCTI, ... sIKa BUCTYIIA€ 1IePe[yMOBOIO CTBOPEHHSI 3arajbHOBHU-
3HAHUX HOPM MixkHapoaHOTO mpaBay [38, c. 83-84]. 10. 4. bBackiu (Yu. Ya. Baskin)
ta [I. I. @enpaman (D. 1. Feldman) moaiisiioTs 110 TOUKY 30Dy, PH bOMY ITiIKPeC-
JIOToun TOH (haKT, 110 MPABOBY CBIJIOMICTh SK KaTETOPIIO 3arabHOI TeOPil JiepKaBu
i MpaBa CJij TPaKTyBaTH IMHUPOKO, BOHA MA€ BIJIMBATU He JIWIE HA HaIliOHAThHE
1paBo, ajie i i Ha MizkKHapoHi BigHocunaM [13, c. 121-122].

3 MPaKTUYHOI TOUKHU 30PY AOLIIBHO MiAKPECTUTH OCOOTMBOCTI MisKHAPOIHO-TIPa-
BOBOI CUCTEMU, SIKi MPOABJISIOTHCS y crieluiyHUX KOHIENIigX Opinion juris ta
MPABOBOI IOKTPUHU. Y MEPIIOMY BHUIMAJAKY HAETHCS PO BU3HAHHS 3 OOKY JIep/KaBU
060B’sI3KOBOCTI /st cebe THX UM 1HIINX TPAKTHUK, SKi OYJIM CTBOPEHi B paMKax MiKHa-
POJIHUX BiZTHOCHUH. ¥ JIPYrOMY — TIPO JIOBOJI CAMOCTINHY POJIb, SIKY MI>KHAPOIHO-TIpa-
BOBa JIOKTPUHA Bijiirpa€ y 3’siCyBaHHI Ta TJyMadeHHi HOPM MiKHApOJHOTO IpaBa.
Opuanunoio ocrosoio i 1poro € cr. 38 Craryry Misxknapoanoro cyny OOH,
sika (hopMaTbHO BU3HAE POJIb JOKTPUHH SIK JOMOMIZKHOTO 3aC00y JiJIsi BU3HAYEHHST
npaBoBuX HOpM. Anamizyioun 1ieii peromen, C. 0. Mapoukin (S. Yu. Marochkin)
yKa3ye: «AKITOo o BiIHOMIEHHIO /10 HAIIOHAJLHUX MTPABOBUX CHCTEM OJHWUM i3 TOJIOB-
HUX KOHCTPYKTHUBHMX €JIEMEHTIB PO3IVISIZIAETHCS «JIOMiHYIOUA 1IPABOBA 1/1€0JIOTisT»,
a OKTpUHA — Jinine ojHa 3 i opm, abo K ozxHa i3 HOpM «IOMIHYIOUOT TPABOCBI-
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JIOMOCTi», TO B MIKHAPOJHO-TIPABOBil CUCTEMi JJOKTPUHA BUCTYIIAE€ SIK CAMOCTiHA,
BiJIOKpeMJIeHa, TIPOTe caMoCTiitHa ckaazoBay [36, c. 16].

[TizcymoByloum, MOKHa 3poOUTH Taki eucHoexu. Ilepiie, He 3amepedyOun
iCHYI0YMX BIMiHHOCTEH Mi HalllOHAJIbHUM Ta MIKHAPOAHUM IIPAaBOM, HEOOXiAHO
BU3HATU IPUHIUIIOBY MOKJIMBICTb 3aCTOCYBaHHS KOHIIEIITY «IIpaBoBa CHCTeMa»
110 BiIHOMIEHHIO K /0 HAI[iOHAJbHOTO, TaK i JO MiXKHAPOJHOTO TpaBa. Ajxe
«p03061KHOCTI TO/I0 MpeAMeTa PEryJIIBaHHS Ta iHINI BasKJIUBI 0COOJMBOCTI SIK
HaI[lOHAJIBHOTO, TaK i MI>KHAPOJIHOTO TIpaBa He CTBOPIOIOTH MixK HUMU He3J[0JaHHO1
npipsu. I1i po36ixKHOCTI BCepearHi SIBUIA OHOTO POJLY. ... TOMYy PO30IsKHOCTI MisK
HalllOHAJIBHUM Ta MI’>KHAPOJHUM IIPAaBOM He MOXKYTb IIPUXOBATU IX POJIOBY CIIiJb-
HicTb» [15, c. 67—-68].

[pyre, ckyiaj MPUHITUIIOBUX CTPYKTYPHUX €JIEMEHTIB TEOPETUYHOTO KOHIENTY
«ITpaBOBa CUCTEMay SK IO BiJIHOIIEHHIO /0 HAI[IOHAJIBHOTO, TaK 1 /10 Mi’KHAPOJIHOTO
mpaBa € iICHTUYHUM, a ICHYIOYl BiIMIHHOCTI «He HOCSATH MPUHITUIIOBOTO XapaKTepy
i CTOCYIOTBCSI TOJIOBHUM YMHOM BHYTPIITHBOTO 3MIiCTYy TaKUX KOMIIOHEHTIB» [36,
c. 13]. [lo Takux ejieMeHTIB CJIij BigHecTH HpUHANMHI 1IpaBo (abo cucTeMy Ipasa),
IOPUINYHY [IPAKTUKY, IHCTUTYI[IHHY Ta IICUXOJIOTIYHY CKJIa/I0BI.

Tpete, ipoBeiennii aHasi3 Ja€ MiJIcTaBU BU3HAUYATU CYTHICTb TEOPETUUYHOTO
KOHIIENTY «IIPABOBA CHCTEMay Yepe3 aHasi3 CyKyITHOCTI BKa3aHUX YOTUPbOX MPUH-
IUIIOBUX CTPYKTYPHUX €JIeMEHTIB. Y CBOIO 4epry Iie CTBOPIOE TeOPETUYHI MiIBATMHU
JUIS aHasi3y 1HIIUX MiXKep:KaBHUX [PABOBUX CUCTEM, SIKi BiJIPI3HSIOTHCS SK Bijl
HaIliOHAJIBHOTO, TaK i BiJi Mi>KHApOIHOTO TTpaBa.
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The concept of the legal system — theoretical and comparative aspects

The article is dedicated to the study of the legal system, which is one of the basic theoretical concepts
of the contemporary legal studies. The concept of legal system has been in focus of a number of studies
in different legal disciplines, from the theory of law and state to classical international law. However,
the multi-functional use of this concept as well as diverse approaches to its understanding from the
perspective of different schools of legal thinking reaffirms the need for the continuation of the discussion
as for the essence of this concept with the particular focus on the possibility to utilize this concept and the
term with regards to the law of the European Union.

The article provides the analysis of this concept from the perspective of three different scientific
approaches: comparative legal studies, international law, and general theory of state and law. It refers to
a diverse number of research papers, including both the works of classical scientists in the area of state
and law and the innovative researchers of recent years.

As the result of the analysis the article offers a number of conclusions. First of all, it reaffirms the
idea of the potential possibility to use the concept of the legal system with regards to both national and
international law, despite the differences existing between these systems. Second, the principal structural
elements of the “legal system” concept are identical for both cases. These elements are law (or the system
of law), legal practice, institutional and psychological components. Third, the provided analysis offers the
ground for the determination of the essence of the theoretical concept “legal system” via the analysis of
the four mentioned principal structural elements. In its turn, this provides theoretical basis for the analysis
of other inter-state legal systems, which are different from both national and international law.

Keywords: legal system; the system of law; legal practice; legal ideology; the law enforcement;
judiciary system.
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