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IIpursarHeHHs aep:kaB 70 BiJINOBIIaJIbHOCTI 3a aBialiiiHUi TepOPU3M

TIpomsizom Muryi020 CIMOLIMMSL i MUPHUTL YAC UUBLILHA AGIAYIS CMABANA 00 EKMOM MINCHAPOOHO20
asiayitinozo mepopusmy maice 600 pasie. Lle nosicHoemvcs cmpamezivnum 3HAUeHHIM asiauyii onst
MINCOEPHCABHUX 36 3K16, MACUMAOAMU HEZAMUBHO20 EKOHOMIUHOZ0, NOJIMUYHO20 MA COYIAILHOZ0 6NIUBY
axmie asiauiiinozo mepopusmy Ha Oexiivka depicas 00pasy ma PesoHancoMm, SKULL 60HU MONCYMb GUKLU-
xkamu y ceimi. Came momy 3anpoeaoycenis. ehexmueHux 3acobie npomuodii ybomy 3104uURYy cmae dedaii
akmyanvHium Ot C8IMoeoi asiauitinol cucmemy ma eapanmyeans Mupy i 6e3nexu 6 UiLoMy.

A« 3asnauuna Pada Besnexu OOH y Pesonwouii 2178, nesuxonanus Oepicagamu ixwix MircHapoo-
nux 30606’a3amv y cepi 60pomvOU 3 MEPOPUSMOM  MAE HACAIOKOM 3POCTNANHS Y HUX PIBHS PAOUKANLI-
sayii i nocunennst giouymmsi 6eskaprocmi. /lepicasu 30amui cnpusimu GUUHEHHIO AKMI6 MINCHAPOOHOZ0
aslayitinoezo mepopusmy , 30Kpemd, WIAXoM ix opeanizauii, niOmpuMKu noeediK mepopucmuuHux yzpy-
n0BAHD, A MAKONHC UePe3 HeCNPOMONCHICIY ab0 HebaHCanHs NONepeoNcyeamu 3N0uuHL abo Kapamu euH-
Hux. Y c6010 uepey, 6CMAH0OGIeHHs MIXCHAPOOHOT 6i0N0gidarvHoCmi Oepicas 3a yuacmov Y agiauiinomy
mepopusmi € 00HUM 13 PaKmopie CMpUMYEaAnHs. MINCHAPOOHOZ0 MEPOPUSMY 8 ULIOMY.

Y cmammi  docaidxcyromucst 0coOaUBOCE npumsiznenis 0epicas 00 MHHAPOOHOT 610N0GIOAILHO-
cmi 3a ix npuuemuicmo 0o mepopusmy 6 cepi uuelivnoi agiayii. 3okpema, 6USHAUAIOMBCS OCHOBHI
30006’s13aHHs, SKI HAKIAOAMbCS. HA 0epHcasy 6 NUMAHHSX, NO8’A3AHUX 3 ABIAUIIHUM MEPOPUIMOM,
AHATISYIOMbCS KOO ACNEKMU ampuOyyii axmy asiayiinozo mepopusmy 0epiucasi i cnocobu peanizayii
gidnogioarvrocmi depicasu.

Mixcnapooni 30606 s3anmns depicas, ki nOG’s3ami 3 MINCHAPOOHUM MEPOPUIMOM, 06 €0nano y 0si
epynL: 30008’sI3a1HHSL 30 3A2ANGHUM MINCHAPOOHUM NPABOM MA 30006 A3AHHS, W0 BUSHAUEHT Y PAMKAX
6opomvou 3 mepopusmom. Ilepwy zpyny ckianu: He3aCMOCY8AHHS CUNUL MA NOZPO3U CULOI0, HEEMmpPY-
uanms Yy GHYMPIWNL Cnpasu 0epicas, 3a60pona azpecii; opyzy — NOnepeoNcentss aKmie MiNcHapoonozo
MePOPUIMY, NOKAPAHHSA BUHHUX 30 3M0UUHU MEPOPUSMY 6 Cepi asiauii, cnispodimuuymeo ma eupiuenis
CNOPI8 MUPHUM ULILSXOM.

s npumsiznenis depacasu 0o 6ionosidarsnocmi 3a asiauiiunuil mepopusm neobxiono dosecmit, uo
Oistnisi, sike NOPYwye 00He 3 BKA3AHUX 30008’13aHb, CMABUMLCsL Y Nposuny uitl Oepicasi. Came momy
y cmammi ananisyromocs nidcmasu ampudyuii disnmst (06 wu 6e3disvHocmi) depicasi: akmueHa yuacmy
Oeparcasu y Guuneni 310uuUnYy, NiIOMpUMKa abo KOHMPOIL 0Ci0, SKi GuuHsI0moy 310uui (Y Kowmexcmi
yueiivnoi asiauii s nidcmasa ampubyuii Mae Habazamo HUNCUULL NOPiz KOHMPOIIO, HINC GUSHAUEHUTL
Y npasi MXCHapoOHoi 6i0nogidaivHocmi Oepicag — m. 3. NPAGULO <NPUXUILHOCMI ab0 NIOMPUMKU>
(<harbor or support> rule)), eusnanns ma npuiinamms noeedinku Makux ocib, yicumms HAOMIPHUX
3ax00i6 y 60pomvbi 3 mepopusmom (Maxi 3axo0u MamMy PO3LAAOAMUCS Y PAMKAX MIICHAPOOHO20 NPABA
npag uoouHIL).

Y sunadxax, xoau naseni obudea eremenmu, neoOXioni 01 HACMAHL MIHCHAPOOHOT 610N0GIOANILHO-
cmi depaicasu, ocmanist modyce Oymu npumsziyma 0o 6ionoGI0AILHOCI ULLAXOM 3AKIUKANH 00 6I0N06i-
danvrocmi abo 3eeprentam nocmpanicoarol depicas 00 KoHmpsaxooie.

Kimouosi cioBa: Mi>kHapo[HUII TEPOPHU3M; aBialliiHuii Tepopu3M; TepopusaM y cdepi IMUBiIb-
HOI aBiallii; MiXKHApO/HA BiAIIOBIJANBHICTD AEPIKaB; MOPYIIEHHS MisKHAPOAHUX 3000B’A3aHb JIePKaBH;
aTpubYyIlis MisKHAPOAHO-TIPOTUIIPABHUX AisHb JeprkaBi; iMIieMeHTalliss MixKHAPOAHOI BiANOBIAaIbHO-
CTi JepskaBu.

Statement of the problem and relevance of the topic. Civil aviation is an easy,
dramatic and newsworthy target for terrorists [1, p. 51]. Due to the global character
of this industry, states of all regions are potentially vulnerable to interference with
their air transportation systems. These interferences, in their turn, may affect the
interests of several countries at a time and draw more attention than any other
kind of terrorism. A single incident of aviation terrorism may cause hundreds
of deaths, destroy equipment worth hundreds of millions of dollars and have a
dramatic negative impact on the world economy, public confidence in air travel,
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choice of destinations and airlines and the common perception of the everyday
world. Therefore, civil aviation has been chosen as an effective stepping-stone for
the achievement of terrorists’ goals.

As it has been noticed by the United Nations Security Council (hereinafter —
UNSC) in Resolution 2178, states’ non-compliance with their counter-terrorism
international obligations contributes to the increase in radicalization and fosters a
sense of impunity [2, preamble]. In particular, states contribute to the commission
of acts of aviation terrorism through the organization of such acts, support of
somebody’s conduct and failure to prevent or to punish perpetrators. Thus, bringing
states to justice for their involvement in aviation terrorism is one of the deterrents
of international terrorism as a whole.

Analysis of recent research and publications. In spite of the profound impact
that the aviation industry has on international relations, international peace and
stability, a little attention has been devoted to state responsibility for aviation
terrorism. Instead, scholars have mainly been considering opportunities for holding
states responsible for international terrorism (K. Trapp, V. Proulx, T. Becker). As
regards matters of aviation terrorism, J. Duchesneau provided a comprehensive
framework of this crime and its implications in various contexts.

With a brief consideration having being given by foreign doctrine and scarce
attention of Ukrainian doctrine (only V. Antypenko devoted his attention to
responsibility for international terrorism [3, pp. 86-87) on the issue reviewed, there
is a need for thorough studies on state responsibility for aviation terrorism.

The purpose of the publication is to outline the framework of holding
states responsible for aviation terrorism and set out the grounds of the successful
implementation of state responsibility for aviation terrorism. Hence, tasks are to
address the key elements necessary for state responsibility to come into life and
to provide key procedures of implementation of state responsibility for aviation
terrorism.

Presentation of the main material. Taking into consideration all the relevant
characteristic features of this kind of international terrorism, for the purposes of this
research, international aviation terrorism has been formulated as conduct or threat of
conduct of a transnational offence or participation in it of a person that, by a ground
attack, hijacking, an act of sabotage or suicide mission unlawfully, intentionally and
violently endangers safety of or causes serious damage to any aviation facility, causes
death or serious bodily injury to passengers, crew on board or gate agents with the
purpose of intimidation of a population or compelling a government or international
organization to do or to abstain from doing any act.

In view of crucial differences between acts of terrorism conducted in peacetime
and wartime, the present article focuses on the acts of aviation terrorism occurred
in peacetime.

Firstly, we will address the elements of state responsibility enshrined in
Article 2 of the Articles on State Responsibility for Internationally Wrongful Acts
(hereinafter — ILC Articles) elaborated on by the International Law Commission
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(hereinafter — ILC). Secondly, we will touch upon ways of implementation of state
responsibility.

To begin with, in order for a state to be held responsible for an act of aviation
terrorism, this act should be looked at through lenses of attribution of it to a state
and a breach of an international obligation of that state [4, Article 2].

An international obligation, as a normative rule, is primary in relation to the
act, which, in turn, either may or may not be attributed to a state. Such normative
rules are substantive rules of international law establishing rights and obligations
for states involved in some activities on the international plane. Consequently,
violations of such rules may give rise to state responsibility. Such obligations consist
of two groups of state obligations — under general international law and under the
counter-terrorism framework.

As regards the former group, it maintains international peace and security. In
that regard, the most authoritative and well-regarded international instrument is,
undoubtedly, the Charter of the United Nations (hereinafter — UN Charter). Some
scholars (Alfred Verdross, Bruno Simma, Bardo Fassbender) even consider it to be
a Constitution for International Community [5, p. 77].

In particular, Article 2 contains the core principles of international law that
states should stick to. In fact, these are not only principles but also obligations
further elaborated on by the United Nations General Assembly (hereinafter —
UNGA) in Resolution 2625 (XXV) — Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States in accordance
with the Charter of the United Nations — and accepted by the UN Member States.

In view of these documents, the obligations relevant to the context of aviation
terrorism are: 1) an obligation not to threat or use of force; 2) an obligation not
to intervene in internal affairs of other states; 3) an obligation to suppress acts of
aggression or other breaches of peace.

The prohibition of threat or use of force in international relations is a customary
international law rule reflected in the UN Charter and UNGA Resolution 2625
(XXV) [6, p. 97, para. 182, p. 99, para. 188, p. 101, para. 191]. In the context of
this rule, the UNGA Resolution 2625 and the UNSC Resolution 748 (1992) have
explicitly outlawed various forms of participation in international terrorism —
organization, assistance, participation, instigation, acquiescence [7; 8, preamble].

The prohibition of intervention in matters within domestic jurisdiction is another
customary rule proscribing organization, assistance, foment, financing, incitement
or tolerance of terrorist activities [7; 9, p. 227, para. 162]. This principle reflects the
right of a sovereign state to carry out its affairs without external interference and is
of customary nature [6, p. 106, para. 202]. When specifying intervention in external
or internal affairs of a state, the ICJ specified that the use of force in direct form
(military action) and indirect form (support for terrorist activities) are cases of such
an intervention [6, p. 108, para. 205].

The prohibition of acts of aggression, in its turn, does not explicitly mention acts
of international terrorism. Nevertheless, aviation terrorism may amount either to a
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breach of the peace or intervention in internal matters and within the meaning of
aggression, could exist in the form of state sponsorship of terrorism [10, pp. 26-27],
“the sending... of armed bands, groups, irregulars or mercenaries, which carry out acts
of armed force...” [11, Article 3(g)]. For instance, the 9/11 attacks are considered
acts of aggression while being acts of aviation terrorism [12, p. 81; 13, p. 141].

The latter group, dealing with the counter-terrorism framework, imposes specific
obligations upon states. They are connected with a specific nature of aviation
terrorism and match the performance needed from countries.

In particular, the conventions addressing aviation terrorism form the core of
the counter-terrorism framework in civil aviation sphere. They are: Convention on
Offences and Certain Other Acts Committed on Board Aircraft — Tokyo Convention
1963 (adopted 14 September 1963, entered into force 4 December 1969); Convention
for the Suppression of Unlawful Seizure of Aircraft — Hague Convention 1970
(adopted 16 December 1970, entered into force 14 October 1971); Convention for
the Suppression of Unlawful Acts against the Safety of Civil Aviation — Montreal
Convention 1971 (adopted 23 September 1971, entered into force 26 January
1973); Protocol on the Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation — Montreal Protocol 1988 (adopted 24 February 1988,
entered into force 6 August 1989); Convention on the Suppression of Unlawful
Acts Relating to International Civil Aviation — Beijing Convention 2010 (adopted
10 September 2010, entered into force 1 July 2018); Protocol Supplementary to the
Convention for the Suppression of Unlawful Seizure of Aircraft — Beijing Protocol 2010
(adopted 10 September 2010, entered into force 1 January 2018); Protocol to Amend
the Convention on Offences and Certain Other Acts Committed on Board Aircraft —
Montreal Protocol 2014 (adopted 4 April 2014, not yet in force).

As regards obligations imposed by the aforementioned conventions, there are
four types of them: 1) obligations to prevent acts of aviation terrorism; 2) obligations
to punish perpetrators of acts of aviation terrorism; 3) obligations to cooperate
(either in prevention or punishment); 4) obligation to settle disputes by peaceful
means (in fact, provisions containing this obligation are compromissory clauses and
are relevant for the implementation of state responsibility).

Prevention of acts of aviation terrorism is based upon the customary rule of
international law formulated by the IC]J in the Corfu Channel case. It is an obligation
for a state “not to allow knowingly its territory to be used for acts contrary to the
rights of other states” [14, p. 22]. In other words, it requires due diligence from a
state for it to avert any harm to other states originating from the territory of this
state [15, pp. 140-141].

The duties of prevention are regarded as duties of conduct and not of result.
Hence, application of best efforts of a state (due diligence in terrorism prevention)
is more important than the provision of guarantees of a particular outcome of non-
occurrence of acts of terrorism.

Due to the vague wording of this obligation stipulated by the conventions
(“States Parties shall ... endeavour to take all practicable measures for the purpose
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of preventing the offences...”), states have a wide margin of appreciation in choosing
means at its disposal [15, p. 132] for non-tolerating acts of aviation terrorism. In
addition, the UNSC and UNGA frameworks provide states with a roadmap of
possible measures to be undertaken. For instance, the UNSC Resolution 1373 (2001)
considers the exchange of information to constitute early warning of states and
prevention of the commission of terrorist acts; effective border controls, control over
the issuance of identity and travel documents, preventing of counterfeiting, forgery or
Jfraudulent use of such documents it sees as measures to prevent the movement of
terrorists [16, p. 2, para. 2(b)(g)].

Moreover, both UNGA and UNSC stressed the importance of non-acquiescence
of terrorism in some way emanating from the territory of a state. In particular, in
its Resolution 1373, the UNSC implied tolerating of aviation terrorism as passive
support of it [16, p. 3, para. 6]. It should be noted that the toleration of terrorist
activities (acquiescence and acceptance) does differ from the state’s failure to
undertake all reasonable measures for the prevention of terrorism [15, p. 132]. Some
scholars even suggest toleration of activities of terrorist groups in their territory
as a state sponsorship in the form of omission [17]. In any event, it constitutes the
breach of Article 2(4) of the UN Charter. Specifically, the UNSC referred to it in
the course as to the negative obligation “to refrain from ... acquiescing in organized
activities within its territory directed towards the commission of [terrorist] acts”
(emphasis added) [8, preamble].

Hence, if a state does not prevent terrorism, in fact, it refuses to eliminate a
terrorist threat emanating from its territory [18, p. 111].

Punishment of perpetrators of acts of aviation terrorism should take place regardless
of identity and structure of offender (state, person, group of persons) [19, p. 13]. This
obligation embraces obligations to criminalize offences considered as aviation terrorism
and make them punishable by severe penalties, to establish jurisdiction and to ensure
of fender’s presence for the prosecution, to prosecute or extradite a perpetrator of an act
of aviation terrorism and to grant a person under investigation a minimum standard of
treatment. Predominantly, these issues are governed on a national level and, therefore,
it is unpractical to address them in the course of this article.

Moreover, if a state provides a safe haven for perpetrators of a terrorist act
following its commission, it may be brought to justice both for the failure to
prosecute or extradite and for the failure to prevent subsequent attacks [15, p. 353].

Provisions on co-operation comprise those on mutual legal assistance. “The
greatest measure of assistance” includes an exchange of information, assistance
in obtaining evidence necessary for the proceedings [15, p. 125] and leaves wide
discretion of conduct to states. Furthermore, bilateral and multilateral treaties on
mutual legal assistance in criminal matters supplement existing informal cooperation
mechanisms [20, p. 79].

Once it had been established that an act constituted a breach of an international
obligation of a state, the question of attribution of that act to that state should be
considered in order for state responsibility to take place.
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The attribution depends on a particular scenario present in a given situation [21,
p. 4]. Hence, the scenario-specific aviation terrorism evidence may entail a type or
types of attribution corresponding to Articles 4-11 of the ILC Articles. A state’s
role (organizer, a supporter, controller, a non-preventive party, etc.) is a key point
in this regard. We have elaborated on the types of attribution relevant for aviation
terrorism depending on the state’s actions or omissions.

The category of actions covers a spectrum of state’s involvement in aviation
terrorism: organization, support or control, assistance, acknowledgement or
acceptance of conduct, adoption of excessive counter-terrorism measures. The
category of omissions, in its turn, deals with the state’s failure to discharge obligations
of prevention of acts of terrorism and of extradition or submission to prosecution
individuals that are responsible for them. Therefore, in cases of non-prevention and
non-punishment, the state organs’ failure to comply with its obligations will engage
state responsibility. Consequently, in the cases of omissions, state organ’s conduct
is to be under investigation (usually, under Article 4 of the ILC Articles). Thus,
possible actions of a state are to be addressed.

A state’s active participation in an act of aviation terrorism comes first. In
general, the assumption of a state’s control over its officials constitutes a basis for that
state’s responsibility [21, p. 56]. Therefore, attribution to a state of the conduct of
any state organ (Article 4 of the ILC Articles) is a rule of customary international
law [22, p. 202, para. 385].

State organs may be either de jure [23, para. 1] or de facto |23, para. 2]. While
the former are governed by Article 4 of the ILC Articles, the latter is covered by
Article 8 (dealing with state’s support or control of perpetrators of a terrorist act;
that is another type of state action considered below).

In regard to de jure state organs, they are individual or collective entities which
make up the organization of the State and act on its behalf” [24, p. 31]. Furthermore,
as it has been defined in Article 7 of the ILC Articles, a state is responsible for the
ultra vires conduct (excess of authority or contravention of instructions) of an organ
if it acted in an official capacity [4, Article 7]. However, in cases of actions in a
purely private capacity state responsibility will not be invoked [24, p. 64].

Nevertheless, in the context of terrorism, secret service agents act through covert
operations. Therefore, such state organs may appear as nationals engaged in private
conduct [10, p. 35] that falls within the “support or control” actions.

In fact, the state’s involvement in aviation terrorism through direction, support
or control of private conduct is a widely discussed and complex aspect of attribution.
This situation owes not only to the lack of precisely defined criteria for the
attribution of conduct and case-specific circumstances but also to the lowered
threshold of control established by the counter-terrorism framework.

In accordance with the customary law of international responsibility and Article
8 of the TLC Articles, a state is responsible for acts of private individuals if it directed,
controlled them [4, Article 8; 22, pp. 207-208, para. 398], issued instructions to them
so that their acts constituted a breach of that state’s international obligations [22, p.
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207, para. 397]. In this respect, the International Court of Justice (hereinafter — 1CJ)
and the International Criminal Tribunal for the former Yugoslavia (hereinafter —
ICTY) elaborated on several tests applicable when assessing the degree of state’s
control over private actor’s conduct sufficient for the triggering of imputation of
responsibility to that state. These are effective control test (1C], the Nicaragua case
[6, pp. 64-65, para. 115]) and overall control test (ICTY, the Tadi¢ case (the overall
control test) |25, p. 62, para. 143]).

For the purposes of state responsibility, the ICJ in the Bosnia Genocide case
has rejected the overall control test as stretching “almost to breaking point” [22, p.
210, para. 406]. The effective control test, in its turn, was considered as a too strict
one in the context of terrorism [10, p. 42].

In addition to that, terrorism is lex specialis providing that the attribution of acts
of terrorism is based on a state’s support, harbouring or tolerating the perpetrators
of terrorist acts [23, para. 12]. Hence, the scope of state responsibility for private
conduct has broadened significantly [26, p. 83].

It owes to the actions having been undertaken in response to aviation terrorism.
Namely, the threshold of control formulated for the purposes of the law of state
responsibility has been lowered dramatically. Tt is because the extent of permissible
action used for combating terrorism depends on the harbouring state’s level of
support provided. If there is a mere acquiescence, only actions necessary to deal
with the terrorist threat may be undertaken. On the contrary, if there is a provision
of significant support, personnel and facilities involved may be subjected to an
attack [18, p. 112]. Hence, the lowered standards are of great importance not for
the definition of whether private actors were de facto agents of a state but rather of
state’s complicity in the unlawful conduct [26, p. 89].

This brings us to the consideration of Chapter IV of the ILC Articles on the
responsibility of a state in connection with the act of another state. In particular, if
there are aid, assistance, direction, control over the commission of an internationally
wrongful state, or coercion, a state doing that will be held responsible [4, Articles
16-18]. The relaxed standards bring state’s complicity in private conduct into
proximity with that one in public conduct (that is, in accordance with the Articles
16-18 of the ILC Articles, significantly rank below the private one in hardness).
Thus, there is a recast of private conduct [26, p. 90].

Following the explosion of Pan Am Flight 103 over Lockerbie (Scotland), the
United Kingdom, the US and France made a declaration submitting that state
responsibility should take place where a state has directly or indirectly participated
in terrorist actions. By indirect participation they meant “harbouring, training,
providing facilities, arming or providing financial support, or any form of protection”
(emphasis added) [27, p. 3].

The UNSC upheld this vision and stressed that “those responsible for aiding,
supporting or harbouring the perpetrators, organizers and sponsors of these
[terrorist attacks] acts will be held accountable” (emphasis added) [28, p. 1, para.
3]. Albeit the Resolution cited provides no information regarding the types of
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personalities that may be brought to justice, to our mind, states are implied to
be responsible.

Thus, the framework of international terrorism has been formulating its own
“harbour or support” rule |26, p. 92] for the attribution of terrorist act conducted by
private actors to a state.

In the context of aviation terrorism, states may also acknowledge and adopt
someone’s conduct (governed by Article 11 of the ILC Articles); some insurrectional
movements that are to become new governments of states or new states may also
acknowledge and adopt private conduct (Article 10 of the ILC Articles allows
attribution of such conduct to a state).

Furthermore, when responding to terrorism and setting the counter-terrorism
framework, states may adopt excessive measures. They influence human rights
through the criminalization of some legitimate activities (expressions of opinion,
lawful protests), prevention (use of force by law enforcement officers), restrictions.
Moreover, issues of insurance of fair trial and protection of human rights during
prosecution and detention (for instance, cases of indefinite incarceration of suspects,
disregard of normal standards of proof in criminal proceedings, sanctioning of use of
brutal interrogation techniques) are subjects of concern [29, pp. 95-96]. Excessive
counter-terrorism measures, therefore, might threaten democracy [30, p. 81] and
affect both human rights and the rule of law.

Hence, the issue of the state’s excess of powers should be reviewed in the
framework of international human rights law. Thus, a state is to be responsible under
the rules of international human rights treaties and international mechanisms for
the protection of human rights. They stand out of counter-terrorism framework and,
consequently, are not covered by the present article.

Finally, we would like to briefly outline the key ways of implementation of state
responsibility.

Albeit state responsibility does not depend on its invocation, injured states may
undertake actions to secure the performance of the obligations of cessation and
reparation from the responsible state [31, p. 254]. To this end, they are allowed to
invoke responsibility and/or to refer to countermeasures.

The invocation of responsibility takes a form of a response to an internationally
wrongful act. It may comprise of a mere reminder of the need of the fulfilment of an
obligation (in forms of protest, consultations), or an official notice of a claim to the
responsible state [24, p. 280] with the specification of the conduct in question that
should be taken and possible forms of reparation [4, Article 43].

Moreover, injured states can settle the dispute by peaceful means. For instance,
the compromissory clauses of the counter-terrorism conventions’ on civil aviation
listed above do hold the dispute settlement power in either reference to negotiations
of submission the case to arbitration or, if the arbitration fails within six months,
no the International Court of Justice (Convention on Offences and Certain Other
Acts Committed On Board Aircraft (1963) — Article 24(1); Convention on the
Suppression of Unlawful Acts Relating to International Civil Aviation (2010) —
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Article 20(1), etc.). In addition, states may raise questions of aviation terrorism
before the International Civil Aviation Organization (ICAO).

The ICJ has put an emphasis on “the right, and indeed the duty” to respond to
acts of violence against its population within norms and principles of international
law [32, p. 195, para. 141]. By this, it reaffirmed the opportunity to refer to
countermeasures. Strictly speaking, there are several types of such measures: measures
under general international law and measures under secondary rules on state
responsibility.

General international law provides retorsions as lawful measures (for example, the
suspension of air services agreements between the Bonn Declaration participants and
Afghanistan (within the terms of that agreements) is a retorsion referred to in response
to Afghanistan’s refusal to extradite hijackers of the Pakistan International Airline
(PIA) flight in 1981 [10, p. 193—196]), self-defence (one of the most remarkable
illustrations of the use of force addressing aviation terrorism is the United States’
recourse to the use of force in response to international terrorism after the 9/11
attacks) and the UNSC’s enforcement (for instance, the UNSC had established a
sanctions regime for Al-Qaida and the Taliban by Resolution 1267 (1999)).

Measures under secondary rules on state responsibility, in their turn, are addressed
in the ILC Articles (Article 22 and Chapter II of Part Two). They provide criteria
that should be met in order for the conduct to be recognized as a countermeasure
(and, hence, the conduct, which would otherwise be in breach of the international
obligations of the State concerned, in that case would be lawful). In particular,
1) proportionate |33, p. 56, para. 85; 4, Article 51] countermeasures should be
adopted 2) responding to a previous internationally wrongful act of another State
and 3) directed against it |33, pp. 55—56, para. 83; 4, Article 49(1)] 4) after the call
upon an offender to discontinue the wrongful conduct or to make reparation for
it [33, p. 56, para.84; 4, Article 52(2)]. They do not terminate or suspend treaty
relations between the parties concerned [24, p. 305; 4, Article 49(3)]. Thus, as soon
as the State responsible for an internationally wrongful act has complied with its
obligations, the countermeasures should be ceased [4, Article 53].

For example, In the case of the Rome and Vienna attacks in 1985 year, the United
States (as an injured state) imposed on Libya (believed of having provided support
for the attacks and sanctuary to terrorists) countermeasures in the form of economic
sanctions: prohibition of trade and certain business transactions with Libya by US
persons, a freeze on the Libyan Government’s assets. These measures were contrary to
the agreements between the states and, thus, were countermeasures [10, pp. 198—199].

Conclusions. To sum up, bringing to justice states involved in international
terrorism in aviation sphere is a real deterrent to the process of spreading of this
crime over the world. In that respect, both primary and secondary rules on state
responsibility are significant: the former provides a framework for states” actions, the
latter prescribes consequences of actions breaching international obligations of states.
The article addressed the key principles and concepts necessary for and delineated
ways of the implementation of state responsibility for aviation terrorism.
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IIpuBieyenne rocy1apcTB K OTBETCTBEHHOCTH 32 aBHAIIMOHHBII TepPPOPU3M

B cmamve paccmampusaromcsi 0COOEHHOCIU NPUBLEUEHUS. 20CYOAPCME K OMEEMCMEEHHOCU 3d
Ux npuvacmmocmy K meppopusmy 6 cepe epaxcoancroi asuauuu. Onpedeisomes u aHAIUSUPYIOMCs.
0CHOBHYIE 00A3AMENLCMEA, HAAZACMbLE HA 20CYIAPCMEA 8 BONPOCAX, CEAIAHHDIX C ABUAUUOHHbIM MEPPO-
PUSMOM, XAPaAKMePHble 0COOCHHOCU NPUCBOCHUS AKMA ABUAYUOHHO20 MEPPOPUSMA 20CYIAPCMEY U CHO-
COObL OCYWECMBACHIUS OMBEMCMEEHHOCMU 20CY0apcmaa.

KmoueBble cioBa: MesKyHApOJIHBII TEPPOPU3M; aBUAIIMOHHBIN TEPPOPU3M; Teppopu3M B cdepe
IPAKIAHCKON aBUAIMK; MEXK/IYHAPO/HAs OTBETCTBEHHOCTb TOCY/IAPCTB; HApPYIIEHUS MEKAyHApOJl-
HBIX 00sI3aTEJILCTB TOCYAPCTBA; IPUCBOECHUE MEK/LYHAPOIAHO-IIPOTUBOIIPABHBIX JESIHUN IOCYIAPCTBY;
MMIJIEMEHTAIUS MEK/yHAPO/IHOI OTBETCTBEHHOCTH IOCY/IapCTBA.

PexomenmoBane wuuryBanus: Tragniuk O. Y, Holik Y. O. Bringing states to justice
for aviation terrorism. IIpo6nemu 3saxonnocmi. 2019. Bun. 145. C. 244-255. doi: https://doi.
org/10.21564,/2414-990x.145.167073.

Suggested Citation: Tragniuk, O.Y., Holik, Y.O. (2019). Bringing states to justice for aviation
terrorism. Problemy zakonnosti — Problems of Legality, issue 145, 244-255. doi: https://doi.
org/10.21564,/2414-990x.145.167073.

Haodiiuna do pedxonezii 15.05.2019 p.

ISSN 2414-990X. Problems of legality. 2019. Issue 145 255



