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GOEHOMEH ®OPMAAI3MY
B LUUBIABHOMY CYAOUMNHCTBI

Ananizyromocs ichyioui 6 HayKosill aimepamypi mouku 30py w000 CYMHOCMI NPOUEcyarbHOz0
popmanizmy ma oO6rpPYHMOBYEMvCS, WO OCMAHHIUL He MAE OMOMOICHIOBAMUCS. 3 YUBLILHOK NPOUECY -
anvioio Gopmoro. Bin eucmynae nacriokom ii icnyeanns i nposersiemocs 8 OiAIbHOCME w000 6MiLeHHs
6CmanosieHux npasuil nosedinku y scumms. Ha 6iominy 6i0 yusinvioi npoyecyanvnoi gopmu, axa sa
CBOEI0 NPUPOA0IO € CINAMUUHUM ABULEM, NPOUCCYATLHUL POPMATIZM XAPAKMEPUIYEMBCS. OUHAMIUHICTIIO
i sucmynae KeaniQixyouo 03HaxKow nosedinku neernozo cy6’exma. Ilpu ywomy cam gaxm 0606’13x060-
cmi QOMPUMAHIHS YUBLILHOT NPOUECYATLHOT POPMU 1He NePemBopIoE 1020 6 CAMOCMALIHULL NPUHUUN UUBLTL-
1020 CYOOUUNCMEA, OCKLIbKU OaHA 6UMO02A € HEOOXIOHOI0 YMOBOI0 3abe3neuens npasa Ha Cnpaseo usull
cydosuil po3ensio i, 6i0N06IOH0, BKIOUAEMbCsL 00 3MICIY NPUHYUNY 6EPXOBEHCMBA NPABA.

Aemop 3 epaxysannsm nosuyii ECIIJI pobums 6uco6ok, w0 nid NPoyecyarvHum GopMarizmom
CLI0 PO3YMIMuU 6UMOZY HEYXULLHOZO BUKOHAHHS HOPM UUBLIGHOZ0 NPOUECYaibHo20 npasa nio uac pos-
21510y Ma eUPIUEeHHs: CNPasl, KA NOWUPIOEMbCS. He Julle Ha CYo, aie U Ha 6CIX THUWUX YUACHUKI8
cyd06020 npoyecy. Bin € 1eobxionorn ymoeow Haiexncnozo ionpasienis npasocydos, OCKLIbKU 3a6-
OsKU HOMY BUKOPUCTRANHS CYOaMU OUCKPEUTHUX TIOBHOBANCEHD UIMKO 00YMOBILENO BKA3IBKO10 6UNAOKIE
ma 6i0no6ionozo 06cszy, uum 3anobizaiomvcsa 6UNAOKU CEABLILL, 3a0e3neuycmnpcs nepedbauysanicms
3acmocyeanms 3axony i, 6ionogiono, QOMPUMYIOMvCa 2apanmii npasa Ha cnpaseodIusUil cyoosull po3-
ensi0. Pasom 3 mum 11020 ne caid naymamu 3 HAOMIpHUM QOPMALIZMOM 1l NPABOGUM NYPUSMOM, SIKI 3d
CBOEN CYMHICMIO € He2ZAMUGHUMU SABUWAMU MA CIPUYUHSIOMb NOPYULEHHS NPABA HA CNPABeOIuUsUll
cyodosuil posensd. Haomipnuii (popmanism na 6iominy 6i0 npouecyaiviozo Qopmariamy nepedbauac
Mexaniune OOMPUMAHHS HOPM NPOUECYAIvbHOZ0 Npasa 0e36i0HOCHO 8PAXYBAHHS OOULILHOC UbOZO.
Y ceo10 uepzy npasosuil nypusm € Kpainin nposoM HAOMIPHOZ0 POPMANIZMY U 3a6HCOU NPU3BOOUMD 00
NOPYWeHHs NPUHYUNY NPABOBOT BUSHAUEHOCMI, OCKLIVKU N0 S3aHULl a00 31 CKACYBAHHIM NPABGUILHOZO
no cymi i makKozo, w0 HAGPAIO 3AKOHHOI Cuil, cyYdoBozo piulenis, 6e3 naasnuoi coyiarvioi nompeou
6 UbOMY U nompedu 6 ycynenni GYHOAMEeHMATLHUX NOMUTLOK NPABO3ACTOCYBAHH, AO0 CMAGUMb NI
CYMHIB 06CMABUHIL, BCMAHOBIEHT OCAMOUYHUM CYOOBUM PIULEHHSIM, W0 MOJce Oymu npupisusne 00 11020
CKAcy8anmsi.

KmouoBi cioBa: mporiecyanbiuii opmastiam; 1uBisibHa mporiecyasibia (Gopma; mpaBo Ha cripa-
BEJITMBUI CYyIOBUI PO3TJISI; HAAMIpHUN hopMasti3M; MPaBOBUH ITyPHU3M.
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Mdenomen GopmaiuaMa B rpaskJIaHCKOM CY/ONPOU3BOJICTBE

AHAnU3UPYIOMCsL Cyuecmsyiowue 6 Hayunot Jumepamype mouki 3peHust OMHOCUMENbHO CYUHOCTIU
NPOUECCYAnbHOZ0 HOPMATUIMA U 0OOCHOBLIBACMCSL, UMO €20 He Cledyem OmoJNcoecmeisms ¢ ZpajNcoa-
cxoti npoyeccyamvnoi gopmoti. On evicmynaem nocie0Cmeuem ee Cyuecmeosanus i 6ce20a nposs-
JISLEMCsL 8 OeSIMeAbHOCIU 10 GONJIOWEHUIO YCAHOBLEHHVIX NPABUL N0BeOeHUs 6 JCU3Hb. B omauuue om
2PANCOancKoLl NPOUECCyarvholl opMvl, KOMOPAst NO CB0ell NPUPOOe ACIACMC CIAMUUECKUM SEIEHUEM,
NPOUECCYanvivlil HOPMALUSM XapaKmepusyemcs: OUHAMUUHOCTILIO U GbICMYNAET KBALUDUUUDYIOUUM
npusnaxom nogedenus: onpedenennozo cybsexma. Ipu smom cam Gpaxm obszameivrnocmu cobm0Oens.
2PaNCOanCcKoll NPOUECCYanvioll (opmbL He NPepaumaem €20 6 CAMOCIOSMENLHbILL NPUHUUN 2PAKNCOANC-
K020 CYOONPOU3B00CMEA, NOCKOILKY O0anioe mpedosanue Seiiemcs neobxooumbin yciosuem obecneue-
HUSL NPAsa na cnpaseoausoe cyoednoe paccmompenue u, COOmeemcmeenio, BKI0UAemcs 8 co0epucanue
NPUHLUNG BEPXOBEHCNEA NPABA.

Aemop ¢ yuemom nosuyuu ECITY denaem 6v1600, umo nod npoueccyanvivii Gopmarusmom ciedyem
noOHUMAMb MPeGosaNUe HEYKOCHUMENbHO20 COOMIO0CHUS HOPM 2DANCOAHCKO20 NPOUECCYATDHOZ0 NPasa
80 BPEMS PACCMOMPEHUs. U pa3pewlenus 0el, KOmopoe PACNPOCIPAHsemcs He MOAbKo Ha cyd, HO U
Ha 6Cex UMbIX Yuacmuukos cyoebiozo npouyecca. On s6s1emcs HeodbX00UMbIM YCLOBUEM HAOLENCAUL20
ocyuecmenenus nPasocyous, NOCKOIbKY O1az00aps eMy UCTOIb308ANUE CYOAMU OUCKDEUUOHHDIX NOJL-
HOMOUUTL UemKo 00YCLOBIEHO C YKASAHUCM CAYUAes U COOMBEMCMBYIouez0 00seMa, uem npedomepaid-
10MCSL CAYUau npoussoa, 00ecneutusaemes NPeockasyemMocmy NPUMEHEHUs. 3aKOHA U, COOMBEMCMBEHHO,
COOMO0AIOMCSL 2apanmuy npasa na cnpasediusoe cyoedroe paccmompenue. Buecme ¢ mem ezo ne cie-
Oyem cMeuUBams ¢ UPesMePHLIM DOPMATUSMOM U NPABOGLIM NYPUSMOM, KOMOPbLE 1O COCTL CYULHOCTU
AGHSATOMCS HELAMUBHDIMU SGIEHUIMU U NPUBOOSIM K HAPYULEHUIO NPABA Ha CNpasediusoe cyoednoe pac-
cmompenue. peamepnniil Popmaiusm 6 Omiuuue om nPoyeccyaIviozo GopMarUsmMa nPeoycMampueaem
Mexanuueckoe coOmo0enue HOPM NPOUECCYAIvHOZ0 NPAaga Ge30MHOCUMENLHO UYeAeCO0OPAZHOCNU FMOZO.
B mo ace spemst npasosoil nypusm AeIACmMcs KpAHUM NPOSIGIeHUEM UPEIMEPHO20 HOPMANUIMA U 6ceza
npUOOUM K HAPYUWEHUIO NPUHUUNA NPABOBOL ONPeOeNeHHOCTU, NOCKOIbKY CEA3AH UIU ¢ OMMEHOL
NPABUILIOZ0 NO CYMU U BCMYNUBUEZO 8 3AKOHNYI0 CULY CYOebH020 peuenust, 6e3 HaTuuUs COYUaLbHOL
nompedHoOCmiL 8 9MOM UL NOMPEOHOCU 8 YCIMPAHEHULU DYHOAMENMALLHBIX OUUOOK NPACONPUMEHEHUS,
. cmasum nod commenue 00Cmosmensbemed, YCManoBIeHHvle OKOHUAMEIDHOIM CYOCOHDIM PeulenieM,
umo moxcem Gvlmv NPUPAGHEHO K €20 OMMeNe.

KioueBbie cioBa: nporeccyanbHbiil (hopMamn3m; rpakaanckas mporeccyaibias GpopMa; npaso
Ha CIpaBeIUBOE CyIeOHOE PACCMOTPEHIE; YPE3MEPHBIN (hOPMATI3M; TPABOBON MyPU3M.

Bcmyn. OctanHiM 9acoM JIOCTaTHBO aKTyaJTbHOIO TEMOIO, sIKa OOTOBOPIOETHCS
HAYKOBIISIMU Ta iHIIUMU TIPE/ICTABHUKAMU IOPUIMYHOI 1Tpodecii, € Tema Tporecyaib-
Horo (popmariamy. HaBesene 0OyMOBIIEHO B TepIy 4epry TuM, 10 EBPOMENChKUM
cyznioM 3 nipaB Jiojaunan (Hagani — €CIIJ) HeogHOPAa30BO yXBAMIOBAJINCS PillleHHS,
B SKUX TIOPYIIEHHS TIpaBa, 3akpinseHoro B M. 1 c1. 6 KonBeHrtii mpo 3axucT mpas
JIOAMHM Ta OCHOBOIOJOXKHUX cBoOoj (Hamami — €KIIJT), 6yjao KOHCTaTOBaHO Yy
3B’SI3KY 3 «IIPABOMIPHOIO» [ISITIBHICTIO Y[y, TOOTO MisITBHICTIO, SIKa TIOBHICTIO Biji-
MOBiIala BUMOTaM HalliOHAJTBHOTO TIPOIECYaJbHOTO 3aKOHOIABCTBA, OHAK TIPU3BO-
msia abo B3araji [0 HeMOKJIMBOCTI peaJrizallii 0cob6o0 mpaBa Ha JOCTYII JI0 CYAY,
abo MaJia HaCJIiIKOM TOPYIIEHHsST IPUHIKITY TIPaBOBOI BU3HaueHOCTI. [Ipu 1pomy,
Bepxosumuit Cyu, nmposos:xytoun 3anodarkoBany €CILJI Tpaauiiito, TakoX y KiTbKOX
CBOIX MTOCTAHOBAX HArOJIOINIYBaB, IO He MOKe OyTH CKacOBAaHO MPaBUJIbHE TIO CYTi
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Cy/IOBe PillleHHs ¥ JOMYIEeHO BiZICTYT Biji TPUHITUITY TTPABOBOI BU3HAYEHOCTI TLIHKHU
3apaau mpaBoBoro mypusmy [1-3]. Pasom 3 Tum, He3Baskaiouu Ha Te, M0 MOTpeda
y ZIOTPUMaHHI NEeBHUX MPAaBUJI IIPU PO3TJISA/I CIIPaBU B CY/i iCHyBaJsa Iie 3 4aciB
PUMCBKOTO JIETiCaKITITHOTO TIPoIlecy, Ha JaHUH Yac He iCHY€E YCTaJIeHOl TTO3UITil MT0/I0
CYTHOCTI TIpoTiecyabHOTO (hOpMaTi3aMy SIK TPAaBOBOTO SBUIIIA, HOTO CITiBBiIHOMIEHHS
3 IMBIJIBHOIO MPOIleCyaJbHOI0 (POPMOIO, @ TAaKOK CXOKUMU 32 3MICTOM SIBUIIAMU
<«HaZIMIPHOTO (hOpPMaTi3My» Ta «IIPABOBOTO IyPU3MY», @ TAKOXK <«IIO3UTUBHOTO» YU
«HETaTUBHOTO» 3abapBJIeHHS] HOTO TIPOSIBIB.

Ananiz nimepamypuux danux. IIpoGiema 1porecyasbHOro (hopmanismy Toio
41 IHIIOK MiPOIO MOPYIIYBaacs y Mpalsdx HAyKOBIIIB, SKi 3aliMaaucs mpobaeMamMu
IIUBIIHOTO MPOIeCyaIbHOTO TIpaBa, sik-oT: €. B. Bacbrkosewkuii (Ye. V. Vaskovskyi),
A. O. @epentr-Copoupkuii (A. O. Ferents-Sorotskyi), O. T. Bouuep (O. T. Bonner),
0. O. Itedan (O. O. Shtefan), C. I. Yopuoouenko (S. I. Chornoochenko),
A. A. Tleprmn (A. A. Pershyn), M. JI. Tamsnepun (M. L. Halperyn), P. A. Cyaranos
(R. A. Sultanov) To1o; a TakoK KpUMiHATIBHOTO ITpoliecyaibHoro mpasa: B. M. Tpo-
dumenko (V. M. Trofymenko), H. B. Tmunceka (N. V. Hlynska), JI. M. Jlo6oiiko
(L. M. Loboiko), H. B. Tasumosa (N. V. Davydova) tomo. Pazom 3 Tum cyTHicTbh
JIAHOTO SIBUTIA, & TAKOK JIOMIIBHICTD 3aITPOBA/KEHHS TIPOIECYaTbHOTO (hopMaTi3aMy
Tak i He OyJIM OHO3HAYHO BCTAHOBJIEHI.

Mema i 3ae0anns docaioxncenns. Y Mexax jaHol craTti Oyze 3pobeHa cripoba
BU3HAYKTH MTPABOBY MIPUPOJLY BUMOTH TIPOIECYaTbHOTO (hopMastiamy, ii 3abapBiieHHs,
a TAaKOK CIIBBIJHONIEHHST 31 CXOKUMU 32 3MICTOM KaTeropisiMU IIUBIJILHOI MTPOTIeCy-
anbHOI hopmu, HaZMiIpHOTO (hOpPMaIi3My Ta ITPABOBOTO IIypU3MY.

Bukxnaao ocnoenozo mamepiany. Csoro yacy €. B. BacbkoBchkuii
(Ye. V. Vaskovskyi) Busnauas hopmasiam sIK TPUHIUI IIUBIJIBHOTO CYIOYMHCTBA,
3MICT IKOTO PO3KPUBABCA MMOCUJIAHHSAM Ha Te, MO /IS MPOIeCyaJbHUX il 3aKOHOM
BCTAHOBJIOIOTHCST 00OB’SI3KOBI (POPMHU, CTPOKHU Ta CITOCOOM BUKOHAHHS, IOTPUMAHHS
SKUX € 000B’SI3KOBUM JIJIsI BCIX yY4acHUKIB npoiiecy [4, ¢. 99]. ¥V nomasibiromy
TaKa TO3UIlisl BUCJOBIIOBANAcS il iHmmMu Haykosisimu |5, c. 13; 6. c. 30]. Taxk,
A. O. @epent-Coporpruii (A. O. Ferents-Sorotskyi), po3BuBaioun Buiiie3azHadeHy
JIYMKY, BKa3yBaB, 1110 H0ro cyTb 10JISITa€ B TOMY, 1110, TIO-TIepliie, IIpoliecyaabHe IPaBo
BCTAHOBJIIOE TIEBHI MPaBOBi (hOPMATBLHOCTI — 000B’I3KOBI (hOPMH, CTPOKK Ta CIIOCOOU
3/IIICHEHHST TIPOTleCYJIbHUX JIil; MO-APYyTe, MPOoIlecyalbHO-TTPaBoBi (hOPMabHOCTI
MOBUHHI JOTPUMYBATUCS B 0OOB’SIBKOBOMY TIOPSIZIKY, T/l CTPAXOM BU3HAHHS HiK-
4eMHOIO (Takolo, 10 He BigbyJacs) BiAMOBIAHOI Aii, SKIIO BOHA He OyJia BTiJEeHA
B HAJIEKHY, Tlepenbadery 3akoHoM dopmy [7, c. 32—33]. O. T. Bounep (O. T. Bonner)
BUXOJIMB 3 TOTO, 1110 IAaHUH ITPUHITUI € HEBi/l €MHOIO CKJIQ/I0OBOIO TPUHIIUITY 3aKOHHO-
cTi B ceHCl HeOOXITHOCTI IOTPUMAHHST BCTAHOBJIEHUX Ha TOI YU HIIUI BUIIAOK TIPH-
MHACIB HOPM IIMBIJIBHOTO TIPOIECYaJbHOTO TIpaBa. BiH, 110 CyTi MOBTOPIOE iHIII BifloMi
B Teopil nousitrs [8, . 94]. /1. O. @ypcos (D. O. Fursov) 3a3nauae, 1o 6yab-siKuit
MpaBoBUil (popMastiaMm, BKIIOUAIOYH TIPOTECYaTbHU, CIIPIMOBAHUN Ha TIelaHTUYHE
JMOTPUMAHHSI HOPMAaTHBHO-ITPABOBUX IMPUIIKCIB, 0 Bi0Opaka€e OIHY 3 YHCETbHUX
TpaHiB CyZIOUMHCTBA, IO He Ma€ (PyHIaMEHTATBHOTO 3HAUYEHHS, a IHKOJIN i1 CTBOPIOE
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MEPEeITKO/IN Y BiilipaBjeHHi ipaBocy/isd. Tomy mpoiiecyanbHuii (popmaiism He MOXKe
MpeTeH/IlyBaT Ha POJIb rajyseBoro npuHnuiy |9, c. 95-96].

BbauaeTnes, 1110 TIPOTSTOM TPUBAJIOTO Yacy 0Oe33alepedHoro it Maiike akcioma-
TUYHOIO OyJIa i 3a/IMIIAETHCS MO3MUILis, 10 MPABOCY/ISA SIK TIPABO3aCTOCOBHA [IisI/b-
HICTh XapaKTePU3y€EThCS CIen(ITHOI0 MpotiecyarbHo0 (GOPMOIo, SKa Ha BIZIMIHY Bij
IHITUX TIpoIlecyaibHUX (hOPM BU3HAYAE TPABOCY/IHICTh CY/IOBUX PillleHb, i, BUXOAIIN
3 JIO3BLIBHOIO C110co0y MPaBOBOTO PETYJIIOBAHHS IPOIECYyaJbHUX BiIHOCHH, (ak-
TUYHA IpollecyabHa [isIbHICTH He momyckaeTbest [10, ¢. 26—-27, 395]. Hessaxa-
I0YM Ha BI/ICYTHICTbh €IMHOI TOYKU 30pPY 1100 CYTHOCTI JJAHOTO SIBUILA T MEXK Oro
3aCTOCYBAHHsI, OiTBINICTD HAYKOBIB BUXO/SATH 3 TOTO, 10 IUBIIbHA MPOIECyaTbHa
hopma 3aBskn 060B’SI3KOBO MA€ HOPMATUBHHUIA Ta CUCTEMHUI XapakTep, rmepeadadae
«QJITOPUTM» TOBEAIHKN KOXKHOTO cy0’€KTa IpH PO3TJISA/l Ta BUPIIIEHHI UBLIbHOIL
CIIpaBU i CTAHOBUTD rapaHTiiO JOTPUMAHHS 3aKOHHOCTI, OCKIJIbKU 11 HeJIolePKAHHS
MIPU3BOUTD 710 PI3HOTO poay HeraTuBHMUX HachiakiB [11, c. 100—-104]. Pazom 3 Tum,
CJIIJT TTIOTOZINTUCS 3 BUCJIOBJIEHOIO B JIITEPATYPi TOUKOIO 30pY, 10 1i He MOKHA OTOXK-
HioBaTH 3 hopmasizamom [12, ¢. 60], OCKiTbKM OCTAHHIN MOYKE PO3TJISAATUCS JIATIIE
K HACJIZIOK iICHYBaHHS i€ (hOpMHU, IO TIPOSBISIETHCS B [ISTBHOCTI TO/I0 BTITEHHS
BCTAHOBJICHUX IIPABUJI MOBEJIHKYU Y sKUTTS. Ha BiiMiHy Bi/l IIMBLIBHOL IIpollecyalib-
HOI (hopmU, SIKa 32 CBOEIO MPUPOOI0 € CTATUYHUM sBUIIEM, (hOpMaTi3M XapakTe-
PU3YETHCSA JUHAMIUHICTIO 1 BUCTYTIA€ KBATI(DIKyIOUOIO O3HAKOIO TTOBE/IIHKMA TIEBHOTO
cyO’exra. Cam hakT 3aKpilieHHs] B UBLILHOMY TIPOIECYATHBHOMY 3aKOHOABCTBI
«(opMasbHOCTEl» HE TIepPeTBOPIOE ABTOMATUYHO 1X Y MPUHIUIIN IUBIJIBHOTO CY/I0-
YUHCTBA, TUM OiJibIle, 1O 1UBIIbHA MpolecyasbHa (hopMa, SIK BXKe 3a3HAYAIOCs, €
HEeBi/I' €MHOIO 03HAKOIO TTPABOCYAHOI JiSJIBHOCTI, 11 CYTHICHOIO XapaKTePUCTUKOIO,
3a BIICYTHOCTI AKOi IOPUCAUKITINHA MiAJbHICTh B3araji He MOKe BU3HABAaTUCS
MTPABOCY/ISIM.

Y nmitepatypi 3 MUBIIBHOTO MPOIECYaTbHOTO TTpaBa HABOJAATHCS Pi3Hi nediHi-
1ii TPUHIMIIB UBIJIbHOTO cyqounHcTBa. OJHAK, HA HAI MOV, MMl HUIMU CJIiJL
PO3YMIiTH HOPMATHUBHO 3aKpillJIeHi BUMOTH, 1[0 BiOMBAIOTh I[IHHOCTI IMBIiJIHHOTO
MPOIeCyaJbHOTO TIPaBa, BiAAITBOPIOIOTL CTAaHAPTHU CIPABEIJIUBOTO CYTOYNHCTBA
Ta BU3HAYAIOTh MOPSIOK HOTO 3MiTICHEHHS, AKi TPe ABAIIOThCS /10 CYAy W 1HIINAX
YUYACHUKIB CYZIOBOTO TIPOIIECY, 10 HOCSTD 3araJibHU, CTaOIIbHUN Ta iMITepaTHBHUT
XapakTep, BUKOHYIOUU PETYJATUBHY U iHTepIpeTamiinHy (hyHKIII 11010 3BUYalHNX
HOPM IMBILIBHOTO TIpoliecyaibHOTO TipaBa [13, c. 81-87]. I1pu nbomy, He3Baxkawodn
Ha Te, 110, Ha TePIIii OIJIsl, BUMOTra 100 0O0B’I3KOBOCTI JOTPUMAHHS IIUBIIBHOI
npoiecyaabHoi (HOpMHE, 3a JOTIOMOTOI0 AKOI, SIK BJKE 3a3HAYAIOCS BUIIE, POOUTHCS
crpoba PO3KPUBATH 3MICT TIPUHITUILY TIPOIECYATHHOTO (hopMasTiaMy, BifNoBiTae Heob-
XiIHUM CYTHICHUM XapaKTEePUCTHKAM, Ha HalI MOTJISA/, ii He MOXHA PO3TJISIATH K
OCHOBHY 3aca/ly IIMBLJIBHOTO Cy/IOYMHCTBA. AJ[Ke y Haylli I0Be/IeHO, 1110 IIPUHITUIIAMI
He MO)ke OYTH BH3HAHO TIOJIOKEHHS, sIKi TIOBTOPIOIOTH 32 3MICTOM iHII MTPUHITHITH
ab0 3 HUX BUIUIMBAIOTH. Y CBOIO YePry BUMOTA MO0 MPAaBUIBHOTO 3aCTOCYBAHHSI
HOPM MaTepiaJbHOTO i MPOTECYaJbHOTO TPaBa, 3AINCHEHHS MPOIECYAJTbHUX TTPaB
BiZITOBIZTHO /10 TIMBIJIBHOI TIPOIECYaTbHOI (POPMHU, 32 3araTbHUM IPABUIIOM, BUKO-
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pUCTOBYBaJIACs TIPU PO3KPUTTI 3MmicTy mpuHImiy 3akonHocti [10, c. 175], To6ro,
gk 3aznadaB O. T. bounep (O. T. Bonner), € HeBij'éMHOIO OTO CKJIAIOBOIO i, Biji-
MOBIJIHO, HE MO’Ke PO3IJVISJATUCS K aBTOHOMHUI NPUHIIMI Yy CUCTeMi IPUHIUIIIB
IIUBITBHOTO CY/IOYNHCTBA.

Yactuna 2 ct. 129 Koncrutynii y pepaxuii 3akony Ykpainu «IIpo BHecenus
3min 710 Koncrutytiii Yipainu (oo npaBocyas )y Bif 02.06.2016 p. Ne 1401-VIII,
4. 3 ct. 2 IIITK Ykpainu B penaxiiii 3akony Ykpainu «IIpo BHecenns 3min 10 [ocmo-
JIAPCBKOTO TIPOIIECYaTbHOTO KojleKey YKpainu, [[uBiapHOTrO TIpotiecyasibHOTO KOJEKCY
Ykpainu, Kosekcy aiMiHiCTPaTUBHOTO CYZIOUMHCTBA YKPAiHU Ta THITUX 3aKOHO/AB-
qux akTiB» Bijg 03.10.2017 p. Ne 2147-VIII (magani — III1K) He 3akpinmioioTh cepej
OCHOBHUX 3aCajl CYJIOUMHCTBA MPUHIIAT 3aKOHHOCTI, HaTomicTh y 1. 1 u. 3 IIIK
ITPOTOJIOINIEHO TTPUHITUIT BepXoBeHCTBa npaBa. OiHaK, Ha HaIll TOTJISA, OIIBHO TPU-
€THATUCS /10 IYMKH TUX HAYKOBIIIB, K /0 3MIiCTY OCTAHHBOTO BKJIIOYAIOTh 1 BUMOTH
3akonnocti [11, c. 312—-318]. Ak Bkasye 3 nporo npuBoay BeHelianchbka KoMicis,
1eil MPUHIMIT O3HAYaE, M0 MPUMUCIB 3aKOHY CJiJI HEYXUJIBHO JOTPUMYBATUCDH; 114
BUMOTA TIOTMUPIOETHCS He JInIie Ha (hisUIHUX 0cib, a i Ha BJIAIHI CTPYKTYpH, Cy0'€K-
TiB 1yOJIIYHOTO Ta MPUBATHOTO Xapakrepy. [lo3ask HeoOXigHA BUMOTra 3aKOHHOCTI
BUCYBAE€ThC [0 JiSJIBHOCTI IIOCAJOBUX 0Ci0, TO BOHA TaKOXK BUMarae, oo 1mocaaoBi
ocobu MaJsii TOBHOBaKEHHST Ha CBOI [l Ta [isyiM B MeKax HaJaHUX IM MOBHOBAKEHb.
3aKOHHICTh TAKOXK TepesdadaE, Mo KoAHa 0coda He MOKe 3a3HATH TTOKAPaHHSI, SKIIO
BOHA He TOPYIIIJIA paHillie YXBaJeHUX IIPUINCIB IpaBa, 10 BKe HaOyI1 YNHHOCTI,
Ta 1110 3a MOPYIIEHHS 3aKOHY Ma€ HACTaBaTH BiANnoBifanbHicTh [14, c. 177-178].

[Ipaktuka €CILJI 3acBiguye, MO OCTaHHIN TaKOX BUXOIUTH 3 TOTO, IO JOTPHU-
MaHHST BUMOT TIUBIJIBHOI TIPOIeCyarbHOT (hOPMU € HEOOXITHOIO YMOBOIO 3a0€e3eIeHHsI
IIpaBa Ha CIIPaBe/VIMBUIl Cy/OBUII PO3TJIAL 1, BI/IIOBIIHO, BKJIIOYAETHCS /10 3MICTY
NPUHITAITY BEPXOBEHCTBA MpaBa. SIK mpukiaax, y crnpasi Sokurenko and Strygun .
Ukraine €CILJI 6ymno Bctanosseno mopyinents 1. 1 ¢r. 6 €EKILJI, ockinbku Beymeped
ct. 111® TTIK Bepxosuwuit Cyx Ykpainu, ckacyBaBiiy moctanoBy Butiioro rocmoap-
CBKOTO CyIy YKpaiHu, He TOBEPHYB CIIPaBy Ha HOBWI PO3TJISAM /10 HUXKIOTO CyAY i
He TIPUIMHUB IIPOBA/KEHHS Y CIIPaBi, a 3aJMIINB B CUJII [TOCTAHOBY alleJIsaiiiHOro
cyny, xoua taki aii ve 6ysnu nepenbadeni T'TIK, To6To Bepxosuuii Cya Ykpainu, ve
HAJIaBIIIN JKOJTHUX apTyMEHTIB 11010 TPUKHSTTS TaKOl MIOCTAHOBU, BUMIIIOB 32 MeXKi
CBOIX TIOBHOBa)KeHb MIIsIXOM cBigomoro nopyinennst ITIK [15]. HaTomicTs y cripasi
Adikanko and Basov-Grinev v. Russia moBepHEHHST OHOMY i3 3asIBHUKIB TTO30BHOI
3asiBU y 3B’SI3Ky 3 HEHaJlaHHSIM TOTPIOHUX [0Ka3iB, OCKIIBKU OCTaHHIl He 1OTO0-
JUKYBaBCS 3 YXBAJIOIO Cy/lly W HaJlaBaB BJjacHe TJIyMayeHHsI HOPM IPOIeCyaJbHOTO
npasa, TOOTO YMUCHO He JOTPUMYBABCsS BHUMOT IUBIJIBHOI MpoOIlecyanbHOI (hopMu,
OyJI0 BUBHAHO MTPABOMIPHUM i TaKUM, 1[0 HE MPU3BOIKTD /[0 TIOPYIIEHHs MpaBa Ha
nocryt o cyny [16, § 46]. V crpasi Karakutsya v. Ukraine Bukonantst BepxoBHuM
Cymom Yipainu Bumor ct. 325 IIITK 1963 p. momo 06MeRyBaaIbHOTO CTPOKY B OIUH
PiK 3 JIHS yXBaJIeHHS Cy/IOBOTO PIillIeHHST CY/IOM allesISIiHOT iHCTaHIil /111 TO/IaHHS
KacalliiHol ckapru OyJi0 BU3HAHO IPABOMIPHMM 1 TaKuM, 1[0 He NPU3BOAUTH 0
nopymenss 1. 1 ct. 6 €EKIIJI Buxoasam 3 Toro, 10 3aIBHUK HE MTPOSBUB CYMJITHHOCTI
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B CBOIii crpasi [17], To6TO Hexro0OPOCOBICHO 3/iIICHIOBAB CBOI MPOIleCyasibHi MpaBa
Ta 000B'SI3KH.

[TposiBu bopmasiamy i 4ac 37iHCHEHHST TTPABOCY/S OIIHIOIOTHCS HEOTHO-
3Ha4HO. Y OLIBIIOCTI BUTIA/IKIB iX BU3HAYAlOTh ab0 B3arasi sik HeraTuBHe siButie |12,
c. 60—62], abo sk Take, 10 CTAHOBUTH 3arPO3y BCTAHOBJIEHHIO icTHHU Y cripaBi. Tak,
€. B. Bacbkosckuii (Ye. V. Vaskovskyi) narosonrye, 1o mpoiecyaibHuii (hopmastism
P YCiil CBOIN HEOOXiHOCTI CTAaHOBUTH BEJIMKY HeOe3IeKy /Il PO3KPUTTS B IPOLEC]
MarepiajbHOI MTPaB/M, OCKIJIbKU HEJIOTPUMAHHS CTOPOHAMU BCTAHOBJIEHOI 3aKOHOM
dhopmu abo CTPOKIB /st 3/iiiCHEHHS KOI-HeOyb il TArHe 3a co60t0 ii HiKuem-
HICTB, i, IK HACJIIZIOK, CITpaBa MOske OyTH BUpIlIeHa HEITPaBUJIBHO i CTOPOHA TIOHECE
HeBUNpaBaany mkoay [4, c. 99]. 1. A. Bipiokos (I. A. Biriukov), miakpecmiooun,
O IpottecyanbHuil (hopMatisM MOBUHEH GYyTH OCHOBOIO TIPABOCY/Is, BCE K TaKh
MOIJISIE IYMKY, IO BiH MO)Ke MicTuTH HeOe3MeKy /Jisi BCTAHOBJIEHHS B CYJOBOMY
TIpoIleci MaTepiaabHOI TPaBAN, OCKIIBKY CYI0BI PIillIeHHS, SIKi He Bi/IMIOBIIAI0Th BUMO-
raM CIIpaBe/JIMBOCTI, HAOYBAIOTh BUTJISIY 3aKOHHOCTI. Kpim Toro sikOum mpaBocy /st
3MIIICHIOBAIOCH TIJIBKY Ha MijicTaBi 3aKOHY i He OyJI0 3aJIesKHUM Bijl Y, TO 11e O
OyJs10 «MexaHiuHuM TpaBocysmM» |18, c. 96, 98]. E. M. Mypazpsit (E. M. Muradian)
B3arajii HaroJiomye, 1Mo (GopMaji3M CTAHOBUTH 3arpo3y JIOCTYIHOCTI TTPaBOCY /I
[19, c. 387]. ¥ Toii ke yac MOKHA 3yCTPITH T JIelo TpoTuiIeskHi miaxoau [6, c. 30].
Ax npukmnan, Ha gymky sKan-Jlyi Bepskesss, 32 yMOBM HmpaBUJIBHOTO 103yBaHHS
BiH BUCTYIIA€ TAPAHTIEIO SIKICHOTO MPABOCY//ISA 1 3aXUCTY MPOTH CBABIJJIS CYJJLIB.
@opmasibHOCTI TOBUHHI OyTH 36€epeskeHi y MeskaX, siKi 3a0e31euyroTh rapaHTii cTo-
pin y mporteci [20, c. 565]. B. M. Tpodpumenko (V. M. Trofymenko) sasnauae, 110
dopmatizanis mpoiecy, 3 OAHOro OOKY, HaJa€ MOXKJIMBICTH Oro cyb’eKTaM MaTu
YiTKe YSBJIEHHS IMIOA0 mepeadadyeHol 3aKOHOM MPOIELYPH, MOKIUBHUX PIillleHb, a
3 IHIIIOTO — 3BY’KY€ TPOCTIP JUIST IUCKPETIii, BLIBHOTO PO3Cy/Ly Ta cy0 €KTUBI3MY MpH
3aCTOCYBaHHI HOPM TIPaBa, UMM 3a0e31euye PO30PICTh MPABO3aCTOCOBHOI [IisITbHO-
CTi, ZIi10 TPUHITUITY TTPABOBOI BU3HAYEHOCTI SIK OJTHOTO 3 HAWBAKJIUBIIINX €JIeMEHTIB
BepxoBeHcTBa mpasa [12, c. 64-65]. P. A. Cynaranos (R. A. Sultanov) koHcratye,
0 €BPOIENCHKI CTAaHAAPTU PO3TIAIAIOTH MpoTlecyaTbHi (hOPMATbHOCTI IK TapaHTil
CIIpaBeJIMBOTO IIPABOCY I, SKI 3aXUILAIOTh Bijl CyZI0BOrO CBaBI/LI, a HEOOXiAHICTD
3MIHCHEHHS MiSUIbHOCTI JIAIIE Y BCTAHOBJIEHIN 3aKOHOM TIpoIiecyasibHil (hopMi BUTLIIN-
Bae 3 Taymadenuda €CILJI cr. 6 €KILI [21, c. 76].

Bb6auaeTbest, mo piste i y OGiabIIOCTI BUNAAKIB KapAMHAIBHO TTPOTUIEKHE
CTaBJICHHS /IO TPOSBIB MPOIECyaTbHOTO (DOPMai3My MOKHA TOSICHUTH THUM, IO
BITUM3HSIHI HAyKOBIli, BUBHAYAIOUKM CYTHICTh OCTAaHHBOTO, a60 OTOTOKHIOITH HOTO
3 TIpolecyasbHOl (HopMOoIo, a0 BiAMITOBXYIOTHCS BiJl 3araJIbHOTO YSIBJIEHHS PO
«opmasiam» K gBUIIE, T/l SKUM Y TIYMaqYHUX CJIOBHUKAX YKPATHCHKOI MOBU 3a3BU-
qail PO3YMIEThCS «IOTPUMaHHS 30BHINTHBOI GOPMU B YOMY-HeOY/ b Ha IITKOIAY CYTi
cripaBy; (popMasibHe CTaBJIEHHS 10 40ro-HeOyab» [22, c. 1544], mo BKe Bijl mMOYaTKy
Mae HeraTuBHE 3a0apBJieHHs. PazoM 3 TUM y 3apyOixkHiil Jiitepatypi MOKHA CriocTepi-
raTy BUKOPUCTAHHS /IaHOI KaTeropil B Pi3HUX 3HAUYEHHSIX, SIK-TO: OIKCOBOI KaTeropii,
KaTeropii KPUTUKMU, KaTeropii corrioiorii mpasa Tomio [23]. Ak mpukaz, mpoiecyasb-
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HUii hopMasisM BU3HAYAETHCS K IIPaBUJIA IPU, 110 MAIOTh HEYXUJIBHO JOTPUMYBa-
THCH JIJIS TAPAHTIN CIIPaBEIMBOTO pedyJibrary. [Ipu 11boMy BiH He Ma€ po3TJisiaTucs
SIK CaMOIIiJIb, OCKIJIbKU IIPOlleC He MOBUHEH TePenIKo/KATH 3/[iIHCHEHHIO TIPaB i res
judicata IOBMHHA YCTYIIaTH TOJIOBHIII METI, SIKOIO € JOCSATHEHHS CIIPaBeIIMBOCTI |24,
c. 11]. 3ycTpivaloTbcst BUTIAJIKU XapaKTEPUCTUKU TPOIECYaTbHOTO (hOpMati3aMy SIK
iHCTPYMEHTY 0OMEKeHHsI CyI0BOI auckpelii. Tak, pilleHHs cyy Ma€e IPyHTYyBaTHCS
BUKJIIOUHO HA iICHYIOUMX IIPAaBU/IAX, TOOTO BOHO HE MOKE BUSHAYATHCS HIYMM IHIIUM
KPiM HUX, BKJTIOYAIOYH IIIHHOCTI Ta TIEPEKOHAHHS CAMOTO CY/I, 10 Mae 3abe3rneuy-
BaTH repeadavyBaHiCTh Ta IIOC/i0BHICTD IPaBO3aCTOCYBAHHS, TOOTO AEMOKPATUYHY
JIETITUMHICTD. Pa3oMm 3 ThM, MiIKPECTIOETHCS, MO BUKOHAHHS CTPUMYIOUOi (hyHKIII1
(hopmasiamy MOXKIMBO JuIIe 32 YMOBHU iICHYBaHHSI CUCTEMHU YiTKO BU3HAYEHUX IIpa-
BOBHUX HOPM, 3a JIOTIOMOTOI0 SIKMX MO’KHA BUPIIIYBaTU BCi TPAaBOBI MUTaHHS B KOH-
KpPEeTHOMY BUIIQJIKY. ¥ pa3di iX HEOJHO3HAYHOCTI Ta HEBM3HAYEHOCTI iHTepIpeTallis
BI/IOBIZIHUX HOPM BiJI0OYBAETHCS BUXOASUYU 3 BUMOT, C(HOPMYIHOBAHUX CTOPOHAMU
IIPU 3BEPHEHHI 710 Cyy, <II0YaTKOBOTO HaMipy» 3aKOHOABIIA TIPO 3aITPOBAKEHHS
Ti€l UM THNIOI HOPMU Ta I1iJIeH, SIKi BOHU CTaBJsATh. [Ipu 1bOMy Cy/IsT 3aBXK/AM TTOBU-
HEH JisSTh HeynepemskeHo (impartiality), ayitno (responsiveness), TOGTO yXBalioBaTH
MOTMBOBaHI Cy10Bi pimenss, Ta gosabHo (faithfulness), mo nepexbayae Makcu-
MasibHe HaOJIMKEHHST CYZI0BOTO PIillleHHsI /[0 3aKOHY, HABiTh SIKIO OCTaHHI He Ja€
BI/ITIOBI/Ii Ha MOCTaBJeHe TTUTaHHs [25].

€CILJI y cBOiX pillleHHSIX HATOJIONIYE Ha IIHHOCTI Ta BaKJTUBOCTI JTOTPUMAHHS
(hopMaTizoBaHUX HOPM IIHBIJIBHOTO TIPOIIECY, 3a JAOTIOMOTO0 SIKMX CTOPOHaM 3a0e3-
MeYyETLCA BUPIIIEHHS CIIOPY IIUBLIHHOTO XapaKTePy, OCKIIBKU 3aBISAKU IbOMY MOKe
oOMesKyBaTHCs 00CIT JUCKPEIlii, IOTPUMYBATUCS PIBHICTH CTOPIH, 3amobiraT cBa-
BIJIJIIO, CTBOPIOBATH YMOBH JIJ1s1 €(PeKTHBHOIO BUPIIIEHHS CIIOPY Ta PO3IVISLY CIIPaBU
CY/IOM YIIPOJIOBK PO3YMHOTO CTPOKY, & TAKOXK 30€piraTucst I0pUAnYHa BU3HAYEHICTD
Ta mosara 70 cynay [26]. HatomicTs «Hagmipuuii (popmaiismMm» MOKe CyHepedynTH
BUMO3i 3a0e3MedeHHs] MPaKTHYHOTO Ta e(EeKTUBHOTO MpaBa HA JOCTYI 10 CYLY
srigao 3 . 1 cr. 6 €EKIIJL. Ile 3a3Buuaii BiOyBaeThest y pasi 0COOJUBO BY3bKOTO
TJIyMayeHHs [IPollecyalbHOI HOPMH, 10 HEPelIKO/KAE PO3IJILY II030BY 3asBHUKA
10 CYTi, i3 CYIYTHIM PU3UKOM TOPYIIEHHS HOTO 4u 11 IpaBa Ha e(heKTUBHUM CYII0-
Buii 3axuct [27]. [Ipu nposenenni omintoBanus €CILJI maromonrye Ha TUTaHHIX
<IOPUIMYHOI BU3HAUYEHOCTI» TA «HAJIEKHOTO 3J[IHCHEHHST TIPABOCY//ISI» SIK HA JIBOX
OCHOBHUX eJIeMeHTax JIJIs1 TPOBE/IEHHST PO3MEKYBaHHS MiK HaIMipHUM (DOpMasTisMOM
Ta MPUHHATHUM 3aCTOCYBAaHHSM ITpoTecyaJbHUX hopManbHocTeil. 3okpema, €CILJI
BUXOJIUTD 3 TOT'O, 1110 TIOPYIIEHHSIM IIpaBa Ha JIOCTYII JI0 CY/Ly € BUIAJIKU, KOJU HOPMU
He MaloTh MeTy IOPUWYHOI BU3HAYEHOCTI Ta HAJIEKHOIO 3/1HCHEHHS TPaBOCYIId
i1 yTBOPIOIOTH CBOTO POJIy TIE€PEIIOHY, SIKA MEePEITKO/KAE BUPINIEHHIO CIIPABU ydac-
HUKIB CYZIOBOTO TIPOIECY O CYyTi KOMIIeTeHTHUM cy/ioM [28]. Ak npuxiaj, mposisu
«HaMipHOTO hopMasiamy» Oy/Ir BCTAHOBJIEHI TOAI, KOJIM alesiiHuil Cy/ He B3sB
JI0 yBaru KJIOMOTAHHS 1TPO TIOHOBJICHHS MPOIYHIEHOTO CTPOKY Ui TP/ SIBJCHHS
aressAIinHOT CKapTH, 10 MICTUTbCS B CYTPOBIJIHOMY JIUCTi, B SKOMY HasiBHI BCi
eJIEMEHTH, 32 JIOMOMOTOIO IKUX MOsKHA Oysi0 6 KBasiikyBaTH OTO SIK KJIOTIOTaHHS
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PO TIOHOBJIEHHS TIPOIYIIIEHOTO CTPOKY 32 BUHATKOM Bi/IIOBiIHOI Ha3Bu [29]; 3a5B-
HUK HE MaB MOXKJIUBOCTI 3BEPHYTHUCS /IO Cyy, OCKIJIbKM He MIT BKa3aTu B MMO30BHIN
3asBi CBOE TIOCTIiiTHE MicIle MPOKMBAHHS Yepe3 WOro BiJICYTHICTD, a 3a3HAYNB JIUIIIE
ajipecy JIJid HaIpaBJIeHHS KOPECIOH/IeH i, O[HAK CY/I HAIMOJSATAI0OTh Ha BUKOHAHHI
i€l BUMOTH, 3aBi/IOMO 3HAIOUM, 1110 3asBHUKY ii BUKOHATH HeMOxJauBo [30]; cyn
HEOOTPYHTOBAHO Bi/IXUJIMB KJIOTIOTAHHS 3asiBHUKA PO 3a0e3IeYeH sl 0Ka3iB i mpu
IIbOMY TIOBEPHYB TI030BHY 3asBY, MOCUJIAIOUNCH Ha Te, 10 /I0 Hei He 0/IaHi T0Ka3!,
10 OOTPYHTOBYIOTH 3asiBJIEHI BUMOTH, sIKi BiH TipocuB BuTpebyBatn [16, § 52—-54];
anesAiiHNNA Cy/ BIIXWJINB anleJialiiiny cKapry 3agBHUKA, KU 3HAXO/IUBCS B Mic-
51X TI030aBJIEHHST BOJII, Yepe3 HAMPABIEHHs KON alessaiiiiHOl CKapTu B PyKOITHC-
HOMY BWTJISIZI, SIKi JICTIO BiZIPI3HSINCS 32 3MICTOM BiJl IEPBICHOT CKapru, He Oepydmn
JI0 YBaru, 0 OCTaHHIiil IPOSBUB CYMJIHHICTh Y BUKOHAHHI BUMOT CyIy Ta 3pO0OHB
BCe, 10 Bil HHOTO 3aseskano [31].

Curiji TaKoK HAaroJIOCUTH Ha TOMY, 1110 B cBoix pimennsx €CILJI, kpiM noHATTS
«HaMIpHUI (popMasTi3aM», BUKOPUCTOBYE 1 KaTETOPIilo «IIPaBOBUIA ITypu3M». Tak, mpo-
SIBU JIAHOTO sIBUIIA OyJIM BCTAHOBJIEHI y cripaBi Sutyazhnik v. Russia, Konu pitneHHst
apOITPaKHOTO CyJLy, sike Habpaso 3aKOHHOI Ccujin, OyJI0 CKACOBAHO B MOPSIIKY Har-
JISITY 3 TPUMIMHEHHSAM TIPOBA/KEHHS Y CIIPaBi CyTO 3 MiJICTaBU TOTO, MO CITiP HOCUB
HEKOMEPIIHHUI XapakTep W He MiIATaB PO3TJSAY apOiTPaKHUMU CyIaMU, X0da
y TOAJIBIIIOMY BUMOTH 3asiBHUKA OYJIM 3a/[0BOJIEHI CYIOM 3arajibHOi IOPUCIUKILI.
Yxsamoioun pinternst, €CILJI BUX0AUB 3 TOTO, 10 X04Ya SK TPUHITUIT TTPaBUJia I0puc-
JIVIKITIi TOBUHHI OTPUMYBATHCSI, OHAK, BPAXOBYIOUN 0OCTaBUHU JIaHOI CIIpaBu, OyJia
BiZICyTHs colliajibHa 1oTpeda, sika 6 BUIIPABAOBYBaJa BiACTYIJIEHHS BiJ| IIPUHIIAITY
mpaBoBoOI BusHaueHocTi [32]. Y crpasi Shchurov v. Russia miacTaBoto st CKacyBaHHS
OCTAaTOYHOTO PIllleHHs CyAy B TOPSIAKY HArJsiay OyJIo Te, 10 BUPIIIEHHST TUTAHHS
PO HASBHICTh 3aXBOPIOBAHHS, OTPUMAHOTO B Pe3yJbraTi mpodeciiitoi AisabHOCTI,
BiTHOCUTBCS /10 BUKJIOYHOI «IIPEPOTATHUBU» OPTaHiB OXOPOHM 3/I0POB’S, a He CY/IiB.
€CILJI, BpaxoByoun TOJIOKEHHST HAIlIOHAJBHOTO 3aKOHO/IABCTBA 100 MOKJIMBO-
CTi OCKapsKeHHs PillleHb Ta MOCTAHOB Jlep>KaBHUX OPTaHIB /10 CYIy, KOHCTATyBaB,
10 HaBe/leHe He MO’Ke BBA)KATHUCS iCTOTHOIO TTOMHUJIKOIO B PO3YMiHHI TpEIeeHT-
Hoi npaktuku Cymy, TuM Oiibiiie, [0 BOHA MOTJIa OyTH yCYHyTa Y 3BUYAlHOMY
HOPSZIKY, TOOTO MIJISXOM KacallilHOro OCKapsKeHHs, IO He OyJ0 B3STO J0 yBaru
OPTraHOM OXOPOHU 3/I0POB’S, KU BUPIIINB 10 3aKIHYEHHIO POKY OCKApPKUTHU Cy/I0BE
piments B nopsaaky Harasay [33]. ¥V cnpasi Bezrukovy v. Russia IpaBOBHil Ty pU3M
MIPOSIBUBCS B TOHOBJIEHHI TIPOIYIIIEHOTO CTPOKY IS TOaHHS KacalliliHOI cKapru
OJIHOTO 3i CIIBBIINIOBIZIAYIB, SIKUI HAINEepPe/0/IHI BXKe MPUEAHYBABCS JI0 KacallilHOI
ckapru, OyB IIPUCYTHII T1iJ] Yac PO3IJIsILY, ajle He BUCJIOBUB CBOIX 3ayBaKeHb HI0J0
npunMHeHHs poBapkenHs y crpasi. €CILJI BcranoBuB, 110, MO-TIepIie, MPUYNHY,
IIpoliecyalbHOr0 XapakTepy, 3a3HaueHi HaI[lOHAJIBHUM CY/I0M, He € (yH/aMeHTalb-
Humu. [lo-apyre, ckacyBaHHsl y MOJAIbIIOMY PillleHHS JKOJHUM YMHOM He 3MiHWUJIO
000B’sI30K JIepsKaBU I0/I0 BAKOHAHHSI PIIIEHHSI CY/Ly, BDAXOBYIOYN CTATYC JIKBiJOBa-
HOTO CITBBIANOBIIaYa K AepskaBHOI Kopropaitii [34]. Y cnpasi Esertas v. Lithuania
BiH BUSIBUBCS B TOMY, 110 IIPU PO3TJISI/i CIIPaBU 3asiBHUKA HalllOHAJbHI CyIu He
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B3SJIM JI0 yBary OOCTaBMHM, BCTAHOBJIEHI PillleHHSIM, sIKe HabpaJo 3aKOHHOI CHJIN,
MiK TUMW CaMUMHK CTOPOHAMH, IIPO TOU caMuil NpeaMeT i 3 TUX caMUuX Ii/ICTaB,
OJTHAK SKe CTOCYBAJIOCS iHMIOTO MPOMiKKY dacy. Ak 3aznaunmB €CILJI, taka curya-
ISl CXO0XKa 3 MOJAJIBIIINM CKACYBAaHHAM OCTAaTOYHOTO PIllIEHHST CY/Y, TOMY TATHE 3a
co06010 MOPYIIeHHsT PUHIIAITY TIPaBOBOI BU3HaueHOCTi [35]. ¥V pimeHHsX y cripaBax
Compcar, S.R.O. v. Slovakia [36], PSMA, Spol. S.R.O. v. Slovakia [37], Draft-Ova A.S.
0. Slovakia [ 38] moHATTS TIPABOBUIT IyPU3M MTPOTUCTABISIETHCS «(DyHIAMEHTATBHUM
He/IoTiKaM Ta HeB/ladaM CY/IOUMHCTBa» Ta «IOMUJIKaM (hyHIaMEHTATbHOTO 3HAYEHHS
JUISL CY/IOBOI CUCTEMU».

Ypaxosytoun nozuttito €CILJI, Ha HaI TOTsA]T, MOKHA C(DOPMYTIOBATH HACTYITHI
BucHoBkH. [lo-mepie, mig mporecyambHuM (HOPMaTi3MOM CJIiJI PO3YMITH BUMOTY
HEYXUJIBHOTO BUKOHAHHS HOPM IMBIJIBHOTO TIPOIECYaTbHOTO TpaBa Iijl yac po3-
TJISALy Ta BUPIMIEHHS CIPaBH, KA TMOMUPIOETHCS HE JIUIIE Ha CY/I, a ¥ Ha BCIX iHITNUX
YUYACHUKIB cy0BOro mpoiiecy. IIpu 11boMy BiH € HEOOXiZHOI YMOBOKO HAJIEKHOTO
Bi/IITPaBJIEHHS TPABOCY/I/IST, OCKIJIBKYA 3aBJSIKN MOMY BUKOPUCTAHHS CYJaMU JIUC-
KPeIiifHuX MOBHOBAYKEHD YiTKO 0OYMOBJIEHO 3 BKa3iBKOIO BUIIA/IKIB Ta Bi/IIOBITHOTO
006csTy, YnM 3amobiraloThCs BUMIAJKU CBaBiJLIs, 3a0e31euy€eThest nepebadyBaHicTh
3aCTOCYBaHHS 3aKOHY U, BiIMOBI/IHO, JOTPUMYIOTHCS TAPAHTIl MMpaBa Ha CIIPABE/IJIH-
BUI Cy/IOBUI PO3TJISI/IL.

[To-mpyre, caig TPOBOANTH PO3MEKYBAHHS TaKUX TOHSATD, SIK MPOIECyaThbHUN
(opmasiam, Haamipanil hopmariam Ta paBoBuii mypusM. Haamipuanii hopmaism Ha
BiZIMiHY Bijl IporiecyasbHOTo (hopMastisMmy repeabadac MexaHigHe JOTPUMaHHS HOPM
IIPOIIECYabHOTO MpaBa Ge3BITHOCHO 10 BPaXyBaHHSI JIOIIJIbHOCTI 1[bOT0, BUXOISIYN 3
KOHKPETHUX OOCTAaBUH CIIPaBH. [HIMUMK CJIOBaMHU, OTPUMAHHS HOPM TIPOIECyaib-
HOTO TIpaBa 3/iNCHIOEThCSA He 33/IJI HaJIe;KHOTO BiATIPaBJIEHHS TTPABOCYJIA, a Tiepe-
TBOPIOETHCST Y CAMOIIiJIb MPOTECYaJbHOI JignbHOCTI cyny. [Ipu 11boMy ocTaHHill He
BPaXOBYE «3/[IHCHEHHICTh» Ta JIOIIJIbHICTh BUMOT, 1[0 BUCYBAIOTHCS /IO TIPOIleCyasib-
HUX JIill YY9aCHUKIB Cy/I0BOTO MpoIiecy, 00’€KTUBHOI MOKJIUBOCTI IX BUKOHAHHSI TIPH
CYMJIIHHOMY CTaBJIeHHI 0cib 10 CBOIX MpoIecyaJbHIX MPaB Ta 000B’SI3KiB, a TAKOXK
BILJIMBY HACJI/IKIB iX HEBUKOHAHHS Ha 3JIaTHICTD 3/1iIICHIOBATHA PO3TJIS/L 1 BUPIIIIEHHS
IMBIJIBHOI CITpaBu. 3a 3arajbHUM MPABUJIOM, HAJMIPHUN (opMasiaM 30BHI TTPOSIB-
JISIETBCS Y «3aKOHHIN» JII4JbHOCTI CY/Ly, OJlHAK OCTAHHSI MA€ HACJI/IKOM CTBOPEHHS
Gap’epiB, 10 MEPENIKOKAIOTH a60 YHEMOKJIUBIIOIOTH Peasizallifo mpaBa Ha CIripa-
BeIMBUI CYyZIOBUI PO3TJISAl. Y CBOIO Uepry MpaBOBUI MypU3M € KpaliHiM TTPOSIBOM
Ha/IMipHOTO (hopMasTiamy, TOOTO CTAHOBUTH HAJATO OIOPOKpPATHYHE TOTPUMAHHS HOPM
MPOIIeCYaTbHOTO TTPaBa, i 3aBXKIN MTPU3BOIUTD /10 TTOPYIIEHHS MTPUHIIAITY TPABOBOL
BU3HAYEHOCTI, OCKIIbKY 1MOB’s13aHuil ab0 31 CKaCyBaHHIM MPABUJIBHOTO 1O CYTi i
TaKOTO, 10 HaOpaso 3aKOHHOI CUJIM CY/IOBOTO pillleHHsI, 6€3 HassBHOI COIialbHOI
noTpebu B 1[bOMY YU TIOTPeOU B yCyHeHHI (hyHIaMEHTATbHUX TIOMUJIOK TIPaBO3aCTO-
cyBaHHsi, a60 CTaBUTD Mi/l CYMHIB 0OCTaBUHHU, BCTAHOBJIEHI OCTATOYHUM CYIOBUM
PillIeHHSIM, 1110 MOKe OyTH MPUPIBHSHE 10 OTO CKACyBaHHSI.

ITo-TpeTe, 3 METOIO HEAOMYIIEHHS HaAMipHOTo (opMasizMy abo IPaBOBOTO
Nypu3My CyjZ y pa3i BUHUKHEHHS MOTPeOU BiZICTYIy Bij MOJOKEHH YNHHOTO
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IPOIECYATIbHOIO 3aKOHOJABCTBA 3000B’s13aHIil B 000B’I3KOBOMY IOPSIAKY MOTH-
BYBaTU JAOLIJIBHICTD 1[HOTO, IOCKIAIOUNCH Ha HEOOXIAHICTh JOTPUMAHHS IIPUHIIAILY
MPOTIOPIIIHHOCTI 3 METOI0 30epeskeHHsT GaTaHCy MiXK TPUBATHUME Ta MyOiTHIMN
IHTepecaMmm.

Bucnoexu. Otxe, mij mporecyaabHUM (HOPMaTi3MOM CJIiJI PO3YMITU BUMOTY
HEYXUJIbHOTO BUKOHAHHS HOPM ITMBIJIBHOTO TIPOTIECYaJIbHOTO TIPaBa ITiJ 9ac PO3TJISILY
Ta BUPIIEHHS CIIPaBU, KA MONIUPIOETHCS He JIUIE Ha CY/, ajle ¥ Ha BCiX IHITUX
YYACHUKIB CYZIOBOTO TPOIIECY, € CKJIQJ0BOI0 TIPUHITUITY BEPXOBEHCTBA TpaBa i He
CTAHOBUTbH CAMOCTIMHWN MPUHITUIT Y CUCTEMI MTPUHITUIIIB IIUBLIBHOTO Cy/I0YMHCTBA.
[loro He c1ii 0TOTOXKHIOBATH 3 IIMBIILHOIO TIPOIECYANBHOI0 (DOPMOIO, OCKITBKH BiH €
HOBJIEHUX TPaBUJI MOBEMIHKU y KUTTA. Ha BiIMiHYy Biji 1IUBIJIBHOI MPOIleCyaTbHOI
dopmu, gKa 32 CBOEIO TPUPOIOIO € CTATUYHUM SBUIIEM, TTPOIECYaIbHUH (hopMasTizaMm
XapaKTePU3YETHCS AMHAMIYHICTIO Ta BUCTYTAE KBATiI(hiKyI0UOI0 03HAKOIO TTOBE[IHKU
nesnoro cy6’exra. IIpornecyanpiuii hopmasiam € He0OXiTHOIO YMOBOIO HATIEKHOTO
Bi/IIPaBJIEHHS MPABOCY//Id, aJ[Ke 3aB/IKN HOMY BUKOPUCTAHHS CyJIaMU JINCKPeTTiii-
HUX TIOBHOBasKEHb 4iTKO 0OYMOBJIEHO 3 BKa3iBKOIO BUITAJIKiB Ta BiAOBiZAHOrO 00CITY,
yyM 3anobirae cBasijLIo, 3a6e31edyeThes nependadyBaHicTh 3aCTOCYBAHHS 3aKOHY
i, BIZIIOBIJIHO, IOTPUMYIOTBCSI TapaHTil TIpaBa Ha CIPABEJJIUBUN CylOBUN PO3TJISIL.
loro me ¢tz 0TOTOXHIOBATH 3 HAAMIPHIM (hOPMATI3MOM i TIPABOBHM TTYPHU3MOM, SIKi
3a CBOEIO CYTHICTIO € HETATUBHUMU SIBUIIIAMY 1 TIPU3BOIATH /10 TIOPYIIIEHHS TTpaBa Ha
CIIpaBeVINBUIN CY/IOBUM PO3TJISIL.

Crnucok Jjiteparypu:

1. ITocranosa Bepxosroro cyay Bix 08.05.2018 p., cyzosa cripasa Ne 672/455/17. URL: http://
reyestr.court.gov.ua/Review,/73901640 (mara 3Beprenns 10.11.2018).

2. TToctanosa Bepxosuoro Cymy Bixm 23.05.2018 p., cymosa crmpasa Ne 309/133/14-m. URL:
http://reyestr.court.gov.ua/Review /74376052 (nara sseprennst 10.11.2018).

3. IlocranoBa Bepxosnoro Cymy Bix 13.06.2018 p., cymosa cmpaBa Ne 910/10616/17. URL:
http://reyestr.court.gov.ua/Review /74767230 (nara sseprennst 10.11.2018).

4. Bacokosekmii E. B. Yue6nuk rpaskaanckoro mpomecca / mog pef. u ¢ npea. B. A. Topcunosa.
Mocksa : 3eprano, 2003. 464 c.

5. HItedan O. O. [usinbHe npoecyaibHe MpaBo y cxemax : Hagd. noci6. Kuis : MAVII, 2004.
208 c.

6. Yoproouernko C. I. IusinbHuil nporec : HaBY. TOCIOHUK A1 BY3iB / 3-e BHJL., nepepobil. Ta
notr. Kuis : Ienrp yubosoi mit-pu, 2014. 417 c.

7. @epent-Coporkuii A. A. TIporeccyanbibiit (hopMaansM MM MPOIECCYaTbHAS 9KOHOMUST?
IIpasosedenue. 1991. Ne 4. C. 31-35.

8. TpaxkmaHckoe mporeccyaabHoe npaBo Poccuu : yuebHuk st By3os / nox pea. M. C. Ilaka-
pstH. Mocksa : IOpucts, 2002. 634 c.

9. @ypcos /1. A., Xapramosa . B. Teopust ipaBocy/iust B KPaTKOM TPEXTOMHOM U3JIOKEHUU TI0
rpakIaHCKUM JiesiaM. ToM BTopoii : [paskianckoe cy1onponsBoCTBO Kak (hOpMa OTIPABJIEHUS TPABO-
cynust. Mocksa : CratyT, 2009. 599 c.

10. Kypc muBisnbroro nporecy : miapyunuk / B. B. Komapos, B. A. Biryn, B. B. bapankosa Ta in. ;
3a pea. B. B. Komaposa. Xapkis : ITpaso, 2011. 1352 c.

11. Tkauyk O. C. IIpobsemu peasizailii cy0BOi BJIaaK y IUBIILHOMY CYA0UYMHCTBI : MOHOTpadis.
Xapkis : [Ipaso, 2016. 600 c.

86 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 143



Cakapa H. 10. ®eHomeH hopmaniamy 8 yusinoHoMy cyOOHUHCMBI

12. Tpopumenko B. M. Teopernuni Ta npaBoBi ocHoBM audepenitiaiii nporecyanbHoi Gopmu
y KPUMiHAJIBHOMY cyA04nHCTBI : MoHorpadis. Xapkis : TOB «O6epir», 2016. 304 c.

13. Cakapa H. 0. OcnoBHi 3acagy MUBIJIBHOTO Cy[OYNHCTBA Ta PO3YMHICTh CTPOKIB PO3TJISILY
crpasu cynoM. Ipo6aemu saxonnocmi. 2018. Bun. 142. C. 77-89. doi: https://doi.org/10.21564,/2414-
990x.142.141022.

14. BepxoBeHcTBO T1paBa (JI0MOBIi/b, cXBajeHa BenelliancbKo0 KoMici€elo Ha 86-My TieHApHOMY
3aciganni 25-26 6epesust 2011 poxy). IIpaso Yipainu. 2011. Ne 10. C. 168—184.

15. Sokurenko and Strygun v. Ukraine, no. 29458,/04, 29465/04, § 26-27, 20 July 2006.

16. Adikanko and Basov-Grinev v. Russia, no. 2872/09, 20454,/12, 13 March 2018.

17. Karakutsya v. Ukraine, no. 18986,/06, § 59-61, 16 February 2017.

18. Bipiokos 1. A. CriipaBeisiuBicTb Ta ii Micile B IIUBIJIBHOMY CylOYMHCTBI. broiemens Minicmep-
cmea rcmuyii Ypainu. 2010. Ne 10. C. 93-98.

19. Mypanpsin J. M. Cyuebuoe npaso. Cankr-Ilerepbypr : Usn-Bo P. Acianosa «IOpuanueckuii
meHtp mpeccs, 2007. 584 c.

20. Bepxens JKan-Jlyn. Ob6mas Teopust mpasa. Mocksa : NOTABENE, 2000. 576 c.

21. Cyaranos A. P. DopmasiuaM rpaskIaHcKoOro Mpoliecca U CTaHAapThl CIPABEATIUBOIO TIPABOCY-
nust. Becmuux epascoanckozo npovecca. 2012, Ne 3. C. 73-93.

22. Besqmkuii TIYMauHU CJIOBHUK CY4aCHOI YKPaiHChbKOI MOBM (3 0. i ZIOTOB.) / YKJI. i TOJIOB.
pen. B. T. Bycen. Kuis : Ipminab : BT «Ilepyn», 2005. 1728 c.

23. Legal Formalism. Encyclopedia of the Social & Behavioral Sciences / Editors-in- Chief Neil J.
Smelser, Paul B. Baltes. Vol. 13. Amsterdam — Paris — New York — Oxford — Shannon — Singapore —
Tokyo: ELSEVIER, 2001. P. 8634—8638.

24. Uzelach A. Goals of Civil Justice and Civil Procedure in the Contemporary World. Goals of
Civil Justice and Civil Procedure in the Contemporary Judicial Systems / Alan Uzelach (ed.). Springer,
2014. P. 3-29.

25. Peters C. J. Legal Formalism, Procedural Principles, and Judicial Constraint in American
Adjudication. URL: https://www.springer.com/cda/content/document/cda_downloaddocument,/978
3319191799-¢2.pdf?SGWID=0-0-45-1514076-p177389808 (mara ssepuenns 10.11.2018).

26. Zubac v. Croatia, no. 40160/12, § 96, 5 April 2018.

27. Bélew and Others v. The Czech Republic, no. 47273/99, § 50-51, 69, ECHR 2002-IX.

28. Kart v. Turkey [GC], no. 8917/05, § 79, ECHR 20009.

29. Frida, LLC v. Ukraine, no 24003,/07, § 38, 08 December 2016.

30. Sergey Smirnov v. Russia, no 14085/04, § 29-32, 22 December 2009.

31. Parol v. Poland, no. 65379/13, § 45-48, 11 October 2018.

32. Sutyazhnik v. Russia, no. 8269,/02, § 36-38, 23 July 2009.

33. Shchurov v. Russia, no. 40713/04, § 22-25, 29 March 2011.

34. Bezrukovy v. Russia, no. 34616,/02, § 37-41, 10 May 2012.

35. Esertas v. Lithuania, no. 50208/06, § 25-28, 31 May 2012.

36. Compcar, S.R.O. v. Slovakia, no. 25132/13, § 64, 9 June 2015.

37. PSMA, Spol. S.R.O. v. Slovakia, no. 42533/11, § 70, 9 June 2015.

38. Draft-Ova A.S. v. Slovakia, no. 72493/10, § 78, 9 June 2015.

References:

1. Postanova Verkhovnoho sudu vid 08.05.2018 r., sudova sprava Ne 672/455/17. URL: http://
reyestr.court.gov.ua/Review,/73901640.

2. Postanova Verkhovnoho Sudu vid 23.05.2018 r., sudova sprava Ne 309/133/14-ts. URL:
http://reyestr.court.gov.ua/Review/74376052.

3. Postanova Verkhovnoho Sudu vid 13.06.2018 r., sudova sprava Ne 910/10616/17. URL:
http://reyestr.court.gov.ua/Review/74767230.

4. Vas'kovskij, E.V. (2003). Uchebnik grazhdanskogo processa / V. A. Torsinov (Ed.). Moscow:
Izd-vo «Zercalo» [in Russian].

ISSN 2414-990X. Problems of legality. 2018. Issue 143 87



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

5. Shtefan, O.0. (2004). Tsyvilne protsesualne pravo u skhemakh. Kyiv: MAUP [in Ukrainian].

6. Chornoochenko, S.I. (2014). Tsyvilnyi protses. Kyiv: Tsentr uchbovoi lit-ry [in Ukrainian].

7. Ferenc-Sorockij, A.A. (1991). Processual’nyj formalizm ili processual’naja jekonomija? Pravo-
vedenie — Jurisprudence, 4, 3135 [in Russian].

8. Shakarjan, M.S. (Ed.) (2002). Grazhdanskoe processual’noe pravo Rossii. Moscow: Jurist [in
Russian].

9. Fursov, D.A., Harlamova, L.V. (2009). Teorija pravosudija v kratkom trehtomnom izlozhenii
po grazhdanskim delam. Vol. 2: Grazhdanskoe sudoproizvodstvo kak forma otpravlenija pravosudija.
Moscow: Statut [in Russian].

10. Komarov, V.V, Bihun, V.A., Barankova, V.V. et al. (2011). Kurs tsyvilnoho protsesu. V.V. Koma-
rov (Ed.). Kharkiv: Pravo [in Ukrainian].

11. Tkachuk, O.S. (2016). Problemy realizatsii sudovoi vlady u tsyvilnomu sudochynstvi. Kharkiv:
Pravo [in Ukrainian].

12. Trofymenko, V.M. (2016). Teoretychni ta pravovi osnovy dyferentsiatsii protsesualnoi formy
u kryminalnomu sudochynstvi. Kharkiv: TOV «Oberih» [in Ukrainian].

13. Sakara, N.Yu. (2018). Osnovni zasady tsyvilnoho sudochynstva ta rozumnist strokiv rozgh-
liadu spravy sudom. Problemy zakonnosti — Problems of Legality, issue 142, 77-89. doi: https://doi.
org/10.21564,/2414-990x.142.141022 [in Ukrainian].

14. Verkhovenstvo prava (dopovid, skhvalena Venetsianskoiu komisiieiu na 86-mu plenarnomu
zasidanni 25-26 bereznia 2011 roku) (2011). Pravo Ukrainy — Law of Ukraine, 10, 168—184 [in
Ukrainian].

15. Sokurenko and Strygun v. Ukraine, no. 29458 /04, 29465/04, § 26—27, 20 July 2006.

16. Adikanko and Basov-Grineo v. Russia, no. 2872/09, 20454/12, 13 March 2018.

17. Karakutsya v. Ukraine, no. 18986/06, § 59-61, 16 February 2017.

18. Biriukov, I.A. (2010). Spravedlyvist ta yii mistse v tsyvilnomu sudochynstvi. Biuleten min-
isterstva yustytsii Ukrainy — Bulletin of the Ministry of Justice of Ukraine, 10, 93—98 [in Ukrainian].

19. Murad’jan, Je.M. (2007). Sudebnoe pravo. St. Petersburg: Izd-vo R. Aslanova «Juridicheskij
centr press» [in Russian].

20. Berzhel’, Zhan-Lui (2000). Obshhaja teorija prava. Moscow: NOTABENE [in Russian].

21. Sultanov, A.R. (2012). Formalizm grazhdanskogo processa i standarty spravedlivogo pravo-
sudija. Vestnik grazhdanskogo processa — Herald of civil procedure, 3, 73—93 [in Russian].

22. Velykyi tlumachnyi slovnyk suchasnoi ukrainskoi movy. (2005). V.T. Busel (Ed.). Kyiv: Irpin:
VTF «Perun» [in Ukrainian].

23. Legal Formalism (2001). Encyclopedia of the Social & Behavioral Sciences. Neil J. Smelser,
Paul B. Baltes (Ed.). Amsterdam — Paris — New York — Oxford — Shannon — Singapore — Tokyo:
ELSEVIER, Vol. 13, 8634-8638.

24. Uzelach, A. (2014). Goals of Civil Justice and Civil Procedure in the Contemporary World.
Goals of Civil Justice and Civil Procedure in the Contemporary Judicial Systems. Alan Uzelach (Ed.).
Springer, 3-29.

25. Peters, C. J. Legal Formalism, Procedural Principles, and Judicial Constraint in American
Adjudication. URL: https://www.springer.com/cda/content/document/cda_downloaddocument/978
3319191799-c2.pdf?SGWID=0-0-45-1514076-p177389808.

26. Zubac v. Croatia, no. 40160/12, § 96, 5 April 2018.

27. Bélemw and Others v. The Czech Republic, no. 47273/99, § 50-51, 69, ECHR 2002-1X.

28. Kart v. Turkey [ GC], no. 8917/05, § 79, ECHR 20009.

29. Frida, LLC v. Ukraine, no 24003/07, § 38, 08 December 2016.

30. Sergey Smirnov v. Russia, no 14085/04, § 29-32, 22 December 2009.

31. Parol v. Poland, no. 65379/13, § 45-48, 11 October 2018.

32. Sutyazhnik v. Russia, no. 8269/02, § 36—38, 23 July 2009.

33. Shchurov o. Russia, no. 40713/04, § 22—25, 29 March 2011.

34. Bezrukooy v. Russia, no. 34616,/02, § 37-41, 10 May 2012.

88 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 143



Cakapa H. 10. ®eHomeH hopmaniamy 8 yusinoHoMy cyOOHUHCMBI

35. Esertas v. Lithuania, no. 50208/06, § 25-28, 31 May 2012.

36. Compcar, S.R.O. v. Slovakia, no. 25132/13, § 64, 9 June 2015.
37. PSMA, Spol. S.R.O. v. Slovakia, no. 42533/11, § 70, 9 June 2015.
38. Draft-Ova A.S. v. Slovakia, no. 72493/10, § 78, 9 June 2015.

Sakara N. Y., PhD in Law, Associate Professor, Associate Professor of Civil Procedure Depart-
ment, Yaroslav Mudryi National Law University, Kharkov, Ukraine.
e-mail : Sakaranatasha@gmail.com ; ORCID 0000-0001-8501-3756

Phenomenon of formalism in civil procedure

The article analyzes the existing in the scientific literature point of view on the essence of the
procedural formalism and justifies that it should not be identified with the civil procedural form. It acts
as a consequence of its existence and is always manifested in the activity of translating the established
rules of behavior into practice. In contrast to the civil procedural form, which by its nature is a static
phenomenon, procedural formalism is characterized by dynamism and acts as a qualifying sign of the
behavior of a particular subject. At the same time, the fact of the obligatory observance of civil procedural
Jorm does not turn it into an independent principle of civil proceedings, since this requirement is a
necessary condition for ensuring the right to a fair trial and, accordingly, is included in the content of the
rule of law principle.

The author, taking into account the position of the ECHR, concludes that procedural formalism should
be understood as the requirement of strict compliance with civil procedural law during consideration and
resolution of cases, which applies not only to the court, but to all other participants of the trial. It is a
prervequisite for the proper administration of justice, because it allows the courts to use discretionary
powers clearly stipulated with cases and an appropriate amount, which prevents arbitrariness, ensures
predictability of the law and, accordingly, guarantees the right to a fair trial. At the same time, it should
not be confused with excessive formalism and legal purism, which in their essence are negative phenomena
and lead to a violation of the right to a fair trial. Excessive formalism, unlike procedural formalism,
provides for mechanical compliance with the rules of procedural law, regardless of the appropriateness of
this. At the same time, legal purism is an extreme manifestation of excessive formalism and always leads
to a violation of the principle of legal certainty, since it is associated with abolition of the correct and final
courts decision, without of a social need or the need to eliminate the fundamental error, or questioned the
circumstances established by the final courts decision, which can be equated to its repeal.

Keywords: procedural formalism; civil procedural form; the right to a fair trial; excessive
formalism; legal purism.
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