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K npobieme onpenesennsi 00beKTa MPABOOTHOUIEHHS] COOCTBEHHOCTH

B cmamve paccmampusaromcsi npobaemvi ycmanoeienus 00vbekma npagoomHouLeHus. coOCmeeH-
Hocmu. B pesynvmame cucmemamuueckozo aHaiu3a NoJONCEHUL OMeUecCmeeHH0z0 3aKOHO0AmeIbCmed,
nopm cm. 1 Ilpomoxona Ne 1 Konsenyuu o 3awume npag uenosexa u ocHosHvix c6o6od 1950 2. u npax-
muxu Eeponeiickozo cyda no npasam ueiosexa chopmyauposanvl apeyMeHmuposanivle 6bl600bl No UCC-
J1e008AHHBIM BONPOCAM.

Kirouesbie cioBa: npaBo COOGCTBEHHOCTH; MMYILECTBO; BEIllb; UMYIIECTBEHHBIE TIPaBa; OOBHEKT
[PaBOOTHOIIEHUST COOCTBEHHOCTH; TIPUHIIAI MUPHOTO BJIAJIEHUST UMYIIECTBOM.

Bemyn. 3a sayunnm suciosom O. C. Modde (O. S. Toffe), 6yap-skuii mpaBos-
HaBellb Y CBOIM HAYKOBIil AisIIbHOCTI TOBUHEH MPArHyTH BUKOHYBATU TPU (DYHKITII:
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aHAJITUYHY, KpUTUYHY i TBOpuy (TiporHoctudny) [6, ¢. 161-166]. [liiicto, 6e3 rpyH-
TOBHOTO JIOCJI/I>KEHHS JiZKepeJl IMBIJIbHOTO 11paBa, BUSBJIEHHS 1X BaJl i HEJOJIKIB
HEMOJKJTMBE 1 iX MOJIaJIbIle BIOCKOHAJIEHHs. ToMy cIipoOyeEMO B MeXKax JaHol CTaTTi
KPUTHYHO TOTJISTHYTH Ha TIpo0sieMy 00’€KTa TIPaBOBIIHOIIEHHSI BJIAaCHOCTI Ta BU3HA-
YUTU MiCIle MAaTHOBUX TIPaB y CTPYKTYPI TIPABOBITHOIIEHHS BJIACHOCTI.

Ananiz ocmannix docaidxcens. Ilurtanusm 00’€KTa MPaBOBIIHOIIEHHS BJac-
HOCTI IPUAIJISIA yBary YuMaJio BiJIOMUX ITPABO3HABIIIB MUHYJIOTO Ta Cy4aCHOCTI, a
came: fO. I. Baciu (Ju. G. Basin), A. B. Benenikros (A. V. Venediktov), /I. M. Ten-
kin (D. M. Henkin), B. II. Tpu6anos (V. P. Hrybanov), O. C. Hodde (O. S. Ioffe),
B. II. Macsos (V. P. Maslov), /I. I. Meiiep (D. 1. Meiier), B. II. Moszoxin
(V. P. Mozolin), /I. B. Mypsiu (D.V. Murzin), K. I. Cxaoscekuii (K. I. Sklovskyi),
€. O. CyxanoB (Ye. O. Sukhanov), 0. K. Toacroii (Yu. K. Tolstoi), 5I. M. Iles-
genko (Ya. M. Shevchenko), C. I. IlTumon (S. I. Shymon), . @. HlepiueHesuy
(H. F. Shershenevych), B. @. dxosnes (V. F. Jakovlev) Ta in.

Mema cmammi 1ion15rac B TOMY, 11106 3a pesyJIsTaTaMu JI0C/TiKeHHs TPoOIeMI 00’ €KTa
ITPABOBIAHONIEHHST BJIACHOCTI (3 BUKOPUCTAHHSIM MiKHAPOJAHUX i HaIliOHAJTbHUX
JUKEpes 1paBa) BU3HAUYUTHU Miclle MAHOBUX TIPaB y WOTO CTPYKTYPi, AaTH BiAIO-
BiJlb Ha IMUTAHHS 1IPO HEOOXiAHICTH PO3MIMPEHHS IepesiKy 00’€KTiB I[bOTO BULY
[1PaBOBiIHOIIIEHHS.

Buxnao octosnozo mamepiany. Y TUBLIICTUIN TOMIHY€E TOYKA 30Dy, 3TiIHO
3 KO0 00’€KTOM IMBIJIBHOTO MPABOBIAHOIIEHHS BU3HAIOTHCS MaTepiajibHi i Hema-
TepiaJbHi 6siara, 3 MPUBOAY SIKUX BUHWK i 3/IIICHIOETHCS MPABOBUIl 3B’SI30K Mixk
cy6’eKTaMu IIUBIIBHOTO TIpaBa [AuB. Hanpukian: 24, c. 212-215; 1, c. 154]. CrocoBHo
TpaBa BJACHOCTI I1e 3HAUIIIO CBOE 3aKPIMJICHHS B HAUTIOMUPEHINIIOMY, JalliJapHOMY
floro BU3HaueHHI, 10 30ira€TbCs 3 OYAEHHUMU YSBICHHIME [IPO NPABO GIACHOCMII,
BIJIIIOBIIHO JI0 SIKOTO OCTAHHE € NPABOM HAUOLILUL NOBHOZ0 T BUKIIOUHO20 NAHYEAHMNSL
0cobu nao piuuio, noeonane 3 sionoulennsam 00 peueil Sk 00 céoix'. 3 HaHOTO BU3HA-
YEeHHS BUILIMBAE, 1[0 00’ €KTOM IIPAaBOBIAHOCHH BiacHOCTI € piu. [ToxiGHMiT morisy
nmepeBaskaB y HaylIli IIUBIIBHOTO TpaBa yaciB Pociiicbkoi immepii [5, c. 147; 11,
c. 54-68; 26, c. 279-280], B enoxy icHYBaHHS «PaJsTHCHKOTO» IIUBILILHOTO MpaBa |2,
c. 10; 4, c. 365-367; 10, c. 27-31; 3, c. 55] i misuimte, axk 10 90-x pokiB XX cT. [22,
c. 25-26; 23, ¢. 15-16; 12, c. 18], HaOyBIIH, BIAMOBIAHO 0 MO3UIII OKPEMUX YYEHUX,
npakTudHo crarycy akciomu |20, c. 428]. [lificHo, mpaBoO BJIACHOCTI — Iie HAMOiIbIIT
MOBHE i1 abCOJTIIOTHE pevyoBe MPaBo, a OTXKe, M0 iHIIe, OKPIM pedi, Moxke GyTH HOro
o0’extoM. Jluckycii epeMicTiinch y chepy BUSBJIEHHS 3MICTY TIPABOBOTO MOHSITTSI
«piu». OzHi BUeHi CIIpUHMaJIN 1[I0 KaTeropilo MUPOKO, BITHOCSYM /10 Hel rpoIl Ta

Pazom i3 TUM ocTaHHIM YacoM Bce YacTille B HAYKOBIiN JiTepaTypi BUCIOBJIIO-
orbed aymku (IO. Bacun (Yu. Basyn), 1. ITymapos (I. Humarov), /I. B. Myp3iu

U Cuin 3a3Ha4mTH, 1110 HaBejeHe BU3HAYEHHS He € HAlIUM «BUHAXOJ0M». AHajoriuni abo GJIU3bKi 710
HBOTO MlediHiImii MOXKHA 3HAWTH B MPAISIX IMUBITICTIB (SIK BITIM3HAHUX, TaK i 3aKOPJOHHNX) i TIpa-
BOBUX aKTaX, MOYMHAIOUN 3 €MOXW PUMCHKOTO MPUBATHOTO TpaBa i MO TEMEPiliHiil JeHb BKJIIOYHO.
[Awms.: 9, c. 3-6; 11, c. 56; 26, c. 278-279; 4, c. 13-21, 252-306].
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(D. V. Murzin), C. I. lTumos (S. I. Shymon) Tta iH.) 1po HEOOXiAHICTH PO3IIUPEHHS
nepeiky 06’€KTiB MPaBOBIAHONIEHHS BJIACHOCTI, MOSCHIOIYK Iie abo (hopMaib-
HO-TIPABOBMMU TIPUYUHAMH, 00 PYXOM Y JIOHO CiM'T EBPOTIENCHKIX JIEP/KAB, IO iCHY-
10Th y cdepi mpaBoBoi /1ii KoHBeHIIiT 1Tpo 3aXUCT MPaB JIOJAUHU 1 OCHOBOTIOJIOXKHUX
cBo6oa 1950 p., HOpMU sTKOi, HIOGUTO, 3aKPIMJIFOIOTH 3HAYHO «IIHUPIIE> YSIBICHHS PO
00’eKT IpaBa BJACHOCTI.

3asiBjieHe BUIIE 3aBAaHHS MOKHA BUPINIMTH Yy JBa COCOOU: abo TTOCJIiIOBHO
BUKJIAJIATU MO3UIIT IPUXUIBHUKIB PO3IIMPEHHST «00’€KTHOTO CKJIajly» MPaBOBIIHO-
IIEHHST BJACHOCTI 1 HABOAUTH KOHTPAPTyMeHTH, ab0, TUCTAHIHIOIYNCEH BiJl OKPEMOi
apryMeHTallil 1UX HayKOBIIiB, PO3TJSTHYTH TpobeMy 06’€KTa MPaBOBiIHONIECHHS
BJIACHOCTI GiIbI IpyHTOBHO. [lepuiuii criocib «Biggae» Ka3yiCTHKOIO, OCKIJIBKU MTPH
Hoi6HOMY CII0cO6i JI0Ka3yBaHHsS B Maci apryMeHTIB MOKe 3aryOUTHCh OCHOBHE —
npobsiemMa 00’€KTa MPABOBIAHOIIEHHS BJACHOCTI, TOMY CKOPHUCTAEMOCS JPYTUM.

3riiHO 3 JieraJIbHUM BU3HAYEHHSIM HAIOLIBII TOBHOTO PEYOBOTO MPaBa, 3aKpirLie-
Horo B 4. 1 c1. 316 IuBinbHOTO KOMekey Yipainu (nam — IIKY), mpaBom BiacHOCTI
€ mpaBo 0cobu Ha piu (MaiiHO), sIKe BOHA 3/IHCHIOE BIAMOBIZHO /10 3aKOHY 3a CBOETO
BOJIEIO, HE3aJIeKHO BiJl BOJI iHIINX 0ci6 [25]. TakuM unHOM, SIK 00’€KT IIpaBa BJACHOCTI
HeOOXiHO PO3IJISIaT! Pid, IO BINOBIZAE TPAAULINHIM YSIBJCHHSIM PO HAlOLIBII
abcoJIIoTHE pedoBe IpaBo. PasoM 3 TUM Y 3aKOHOIABCTBI MOPSIZL 3 TEPMIHOM <«Pid» BUKO-
PHUCTOBYETHCST TEPMiH «MalfHO», SIKi HE TOTOXKHI 3a cBOIM 3MicToMm. [1ij piudto mpuitHATO
PO3YMITH TIpEIMET MaTepialibHOTO CBITY B HOTO MPUPOIHOMY CTaHi abo CTBOPEHUIl
npareio Joanan. MaitHoM STk 0coOIMBUM 00’'EKTOM BBAJKAIOTHCSI OKPEMA Pid, CYKyTI-
HiCTh pedeil, a TaKoK MaiiHoBI 1ipaBa Ta 060B’si3ku (4. 1 cr. 190 IIKY). TobTo Tepmin
«MalHO» 3HAYHO IMHUPIIE 3a CBOIM 3MICTOM 1 BKJIIOYAE PeYi SK CKJAIOBY YaCTUHY.

Crig 3a3HAYNTH, MO CTOCOBHO <«JIETATHHOTO» BU3HAYEHHS TMpaBa BIACHOCTI
3aKOHOJIaBEIlb BiJl CAMOTO TIOYATKY TPOMOHYBAB 0OMEKYBAIBHO TAYMAYUTH TEPMiH
«MaiHO», PO3YMIiIOYH ITii OcTaHHIM Jiniiie piu (pedi). Ase y rpyani 2005 p. ct. 190
IIKY Oyua pornoBHeHa 4. 2 CyNepedJMBOTO 3MiCTY, BIAMOBIHO 0 SIKOI «MailHOBI
1paBa € HEeCIOKUBHOIO Piuyio; MalHOBI ITpaBa BU3HAIOTHCA PEUYOBUMU ITPABAMUY.
VY pesyibrarti, nepesiik 060’€KTiB IPaBOBIIHOIIEHHS BIACHOCTI, paHilie oOMeKeHni
JIATIIe peyaMu, MAlOTh HaMip JIOTTOBHUTH 1l MAiTHOBUMM TIPAaBaMU K «HECTTOKMBHUMU
pedaMuy», TIOSICHIOIOUHN e HOBITHBOTO TIO3UITIE€I0 3aKOHO/IABIIA.

I Bce x, ynM 3apa3 npejacTaBaeHUI 00'€KT IPAaBOBIHOIIEHHS BaacHOCTI? Un
JIOIIJIbHE PO3IINPEHHS TIePesIiKy 00’€KTIiB IpaBa BJIACHOCTI i UM € sl IIbOTO TIPaBOBa
MOSKJIUBICTH?

Ha ocranHe nuTaHHs CJijl 1aTU KaTETOPUYHY HEraTUBHY BiJIIIOBIJb 3 OIJISILY Ha
TaKi apryMeHTH.

Ilo-nepwe, BUKIVKAE TMOAUB KBajidikalliss MaiflHOBOTO IpaBa SIK HECIOXWBHOI
peui, 3aiiiciena B 4. 2 ct. 190 LIKY. Bignosigao o 4. 2 cr. 185 IIKY HecnoxuBHOIO
€ piy, IpU3HAYEHA [T HEOJHOPA30BOTO BUKOPUCTAHHS, sika 30epirae mpu 1boMy CBiii
TepBICHUI BUTJISA] TTPOTATOM TPUBAJIOTO yacy. Bci o3HakH, M0 MICTATBCS B TaHOMY
JIeraJIbHOMY BHU3HA4YeHHI HECIIOKMBHOI pedi, OPIEHTYIOTh HAC Ha Te, 110 HEel0 MOKe
OyTH BUHSATKOBO TIPEJIMET MaTepialbHOTO CBITY.
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MaiiHoBe 1paBo HEMOKJINBO BUKOPUCTOBYBATU y OYKBAJIbHOMY CEHCI I[bOIO
CJIOBA, T/l IKUM PO3YMIIOTh BUJIYUEHHS KOPUCHUX BJIACTUBOCTEN 1 SKOCTEH came
peui. Bynb-sike MaifHOBe TIpaBO — Iie, TIEPIN 3a BCe, CyO €KTHUBHE MUBLIbHE TIPABO,
0 TPAAMITIHHO TPAKTYETHCS SIK BUJ[ i Mipa MOKJIMBOI TOBEIIHKA YTTOBHOBA’KEHOTO
cy0’exTa, 110 BiJIOBIIHO TSTHE BiICYTHICTh Y HHOTO «BJIACTUBOCTEH 1 IKOCTEM», SIKi
MoskHa Oysi0 6 eKcITyaTyBaTH B mpoiieci KoprctyBants. Came ToMy MaifHOBe IPaBo
3MIICHIOIOTH, & He KOPUCTYIOThCsT iM. TuM Oifbiiie, 10 y HHOTO BifICyTHIlN «IepBic-
Huit Burssiay. CinoBo «Burisiay B 4. 2 cr. 185 IIKY 3actocoByeTbest y 3HaUYeHHI
«CYKYIHICTh 30BHIINIHIX 03HAK 4OTO-HEOY/b, 110 CTBOPIOE BiAMOBifHE BPaskeHHS;
Te, 10 JAOCTYITHO TOTJIsiAy> [21], a 30BHINIHI 03HAKM MOKYTh MATH JIUIIE 00 €KTH
MaTepiajJbHOTO CBITY, IKUMU 1 € peul, aje He MATHOBI TTpaBa.

Ilo-0dpyze, B 4. 1 ct. 317 IIKY MmicTuThCs mepesiik «KJIACHYHUX» MTPABOMOY-
HOCTel ByacHUKa. yKOIHY 3 HUX HEMOXJWBO 3/IHCHUTH MO0 MAaWHOBOTO TIPaBa,
SKe IJJIIra€ BUKIIOYHO 3AIICHEHHIO, ajle HisIK He BOJIOAIHHIO, KOPUCTYBAHHIO a0
PO3TIOPSIIZKEHHIO.

llo-mpeme, iepeBakHa YacTUHA HOPM, 1110 MicTsIThCs B po3ziii 1 Kauru 3 1KY,
NPUCBsIYEHA TIPABY BJIACHOCTI, 00'EKTOM SIKOTO € pedi. BHAcTiOK 11b0T0, HAIPUKJIA/I,
TaKi 3araJIbHONPUHHATI i HEBi/I€EMHI KaTeTOPii MpaBa BJIACHOCTI, K TSATAp YTPUMAHHS
BJIACHOCTI, PU3UK 1i BUIAJKOBOIO 3HUIICHHS Ta BUIIQJKOBOIO IOIIKOJKCHHS, KJIa-
CUYHI PEYOBO-TIPABOBI CMIOCOOU 3aXUCTY TIOPYIIEHOTO TIpaBa BIACHOCTI (BiHAWKAITIli-
HUIf 1 HeraTOpHUI 11030BU) /10 MATHOBUX IIPaB He 3aCTOCOBHI.

ITo-uemeepme, niist Toro, mob Oyb-siKe MaitHOBE 6J1aro cTano 00’€KTOM MPaBo-
BiJIHOIIEHHS, HEOOXiHI TopuaAnYHi (hbaKTH, 10 MOPOIKYIOTh iioro. IIpore BKaszai
y rnaBax 24 i 25 IIKY nizcraBu BUHUKHEHHS i IPUTTMHEHHS TIpaBa BJACHOCTI (1iepe-
pobka (crenuikariis), 3HaxijKa, HabyBabHa AaBHICTh, PEKBI3UILis, KOH(DICKAIlisa Ta
iH.) CTOCYIOTBCSI JIMIIE TUX TIPABOBITHOCHH, 00’'EKTOM SKUX € pedi.

Ho-n’sme, HenonyricTh mpaBuia, 1Mo Mictutbes B 4. 2 c1. 190 LKY, Bussag-
€ThCS TAKOXK Y TOMY, 1110, Oyyun posramosanum B Kuuszi 1 ITKY, BoHo hopmasibHO
Ma€ TIOIMPIOBATUCS HA BCI HMBLIbHI IPABOBIAHOCKHM, 00’€KTOM SIKMX € MailHOBI
6Jiara, a 1oAiOHe HEIIPUITYCTUMO, OCKLIBKU [IPU3Be/e [0 3MIIIaHHS PI3HUX 32 CBOEIO
MIPaBOBOIO TIPUPOJIOI0 PEKUMY peueil i peskuMy MallHOBUX TpaB. BifHeceHHS BCiX
MalHOBHUX TIpaB /10 KaTeropii pewoBux (sk 1e 3pobseno B 4. 2 ct. 190 IIKY) €
abCOTIOTHO HEMPABUJILHUM PIllIeHHSIM, OCKIIbKUA OKPIM PEYOBUX MpaB (HATIPUKJIA]I,
nepepaxoBaux y ct. 395 IIKY) icHyioTh 3060B’s13a/1bHi MAllHOBI IpaBa, BUKJIIOYHI
MaiiHoBi mpasa (a6o, iHakie, MaifHOBI IpaBa Ha 00’€KTU IIpaBa iHTEJEKTYaJbHOI
BJIacHocTi). 3 iHmmoro 6oky, Bigrecerts 4. 2 cr. 190 IIKY Gyab-akux MallHOBHX ITpaB
JI0 HECTTOKMBHUX peveil HiBesIoe THCTUTYIIAHY AndepeHIlialliio IUBIJIbHOTO 1paBa Ha
CTPYKTYPHI eJIEMEHTH, 110 3[IICHIOEThCS caMe 32 00’€KTHOIO 03HAKOIO, 1 sIKa BUXO-
JIATD 3 YSIBJICHHSI TIPO Pedi i MaifHOBI TpaBa sIK caMOCTilHI 06’€KTH 1TUBIJIBHUX MPaB.

Ho-wocme, nonoxenns 4. 2 ct. 190 1KY, 1m0 0TOTOXHIOIOTH MaifHOBE TPABO 3
piuyto, cymnepevars rpaBuiy ct. 177 LIKY, srimno 3 akum sk caMocTiiiHi 11 pi3HOPIiIHI
00’€KTH MUBIILHUX MPaB PO3TIISIAIOTHCS pedi Ta MaitHoBi npasa. Hopmu cr. 177
IIKY nopani y tmasi 12 IIKY «3aranbHi mosioxkeHHs PO 00’ €KTH IIUBUIBHUX TIPAB»,
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i mpasusa raasu 13 1IKY, gaki npucBsiueni Juiie ogHOMY 3 00’€KTiB, He MOBUHHI
MICTUTHU TIPOTUPIUYS TTPUHITUTIOBUM TO3UIIISIM, BUKJIagiennM y c1. 177 IIKY.

Io-cvome, TepMiH «pedoBe TTPaBo» € nosiceMiuanM. 11iz peyoBuM 1IpaBoM po3y-
MIIOTh 1 MiiTaay3b MUBIJIBHOTO TIPaBa, 1 BUJ IMBIJIBHOTO MPABOBIJIHOIIEHHS, i Pi3-
HOBUJI Cy0O'EKTUBHOTO IUBIJIBHOTO TIpaBa (10 SAKUX BiAmoBiaHo 10 4. 1 c1. 316, u. 1
ct. 395 IIKY Binneceni mpaBo BIACHOCTI, PABO BOJIOJIHHS, IPABO KOPUCTYBAHHSI
(cepgityT), emditeBsuc, cynepdiltiit). Ajie HIKOJIU B TEPMiH «pedoBe MTPaBO» He BKJIA-
JlaJTi 3HAYEHHsT 00’€KTa IUBIIBHIX IIPaB, 10 aGCOMIOTHO PE3OHHO, OCKIJIBKI HEMOKHA
OTHVM TEPMiHOM BU3HAYATH MPABOBIIHOIIEHHS i 6J1ar0, 3 MPUBOJLY SIKOTO JIaHe BiJl-
HOIIIEHHST BUHUKJIO, €JIEMEHT 3MICTY TIPaBOBiHOIIEHHSs (Cy0’ €KTHBHE TIPaBo) i foro
00’exT. THakime My 3iTKHYJIUCS O 3 TEPMIHOJOTIYHUM Xa0COM. AJie came JI0 TaKOTO
xaocy i mpusBesio gornoBHeHHd cT. 190 IIKY 4. 2, 3rigHo 3 sikoio MaifHOBI mpaBa, sIK
o/vH 3 00’€KTIB IUBIILHUX TIPAB, BU3HAIOTHCS PEYOBUMHE MPpaBaMi. ByKBaJIbHO TJIy-
Mayauu I[F0 HOPMY, MU MOKEMO T BUCHOBKY, IO MPABO BJACHOCTI, IK HAOLIbII
[IOBHE PEYOBe IMPaBo, € 00’€KTOM IUBLIBHKUX IpaB, 10, IPUPOLHO, HE BiAMOBima€E
mificocti. [las mosHayeHHs K 00’€KTIB IPABOBIJHOLIEHHS BJACHOCTI TPaAUI[iiHO
OTIepyIOTh TEPMIHOM <«BJIACHICTb», & He «IIPABO BJIACHOCTI».

Ilo-socvme, nociimkerns moyuoxkenb ynnHoro IIKY 103BoJisie 3pobuTH 61cH060K
npo 3aCMOCYBANHI MEPMIHA <MALHO> He MIIbKU Y OYKeaivHomy (ne2aivhomy) 1020
3Hauenmi, ane i Y <«8Y3bKOMY» U020 CEeHCl, SIK CUHOHIM mepmina «piu». Hanpukiaas,
y c1. 181 [IKY 3HavYeHHS CJiB 1 CJIOBOCIOJNYYEHDb «HEPYXOMi pedi», «Hepyxome
MaliHO», <HEPYXOMICTb» — OTOTOKHIOEThCA. 3aCTOCOBAHU Y JIETAIbHOMY BU3HAYEHHI1
npaBa BaacHocTi (4. 1 ct. 316 [IKY) npuitom 10opuindHoi TexHikn (aHAJOTIYHUN
Tomy, mo 6yB Bukopuctanuii y cr. 181 I[KY), mo mossrae y sraii mpo MaitHo
micsisg coBa «piu» (... pid (MaiiHoO)...» ), TAKOK 3000B’sI3y€ HAC Y paMKaX IIPaBOBiJ-
HOIIEHHS BJACHOCTI BAUKOPUCTOBYBATH TEPMiH «MaifHO» SIK CUHOHIM TepMiHa «Piu».
B inmomy Bumnaaky, To0To pu OYKBaJIbHOMY TJIyMadyeHHi TepMiHa «MailHO», BHKO-
puctoByBaHoro B 4. 1 c¢t. 316 ITKY, 10 06’ekTiB HallGiIbII TOBHOIO PEYOBOIO TpaBa
caiz 6ys10 6 BiIHOCUTH, PAa3OM i3 MallHOBMMM TIpaBaMM, i IOPUANYHI 0O6OB’A3KHU, 1110
Oys10 6 IPaBOBUM abCYPIOM.

[Ipn oMy B 1KY BiacHUK HIKOJW He OTOTOKHIOETHCS 3 BOJIOAIJIBIIEM Mali-
HOBOTO TpaBa (auB., Hampukaam, 4. 2 ct. 583, u. 1 cr. 761 ILIKY), mo cmig 6ymo 6
po6UTH y pasi BiJlHECEHHsT MATHOBUX IpaB 710 06’€KTIB mpasa BjacHOCTI. I jo1moB-
unerrst y 2005 p. cr. 190 IIKY kpuTHKOBaHUM TPABHUJIOM, IO MICTUTHCS B il 4. 2,
3araJbHOI TTPABOBOI MO3UITii HE 3MIHUJIO.

BiTunsHsiHa HayKa IIMBLIBHOTO MpaBa OIMEPYE KAaTETOPi€lo «00’€KT MMBLIBHIX
MpaB» K Kaacu(ikalliiHuM KpUTepieM /71t audepentriarii IMUBiIbHUX MTPaBOBiHO-
CWH Ha PeYoBi, 3000B’s13a/bHi, KOPIIOPATUBHI Ta TPABOBITHOCHHN iHTEJEKTYaJIbHOI
BaacHocTi. /lana kiracudikaiiist Bike Habysa He TIPOCTO CTATyC «abCTPAKTHOTO TEO-
peTusyBaHHS», & BUKOPUCTAaHa 3aKOHO/IaBIleM ITpU (DOPMYBaHHI CTPYKTYPU YNHHOTO
IIKY, mo Bigmob6paxkeHo B #0ro moAii Ha IricTh KHUT (Hampukia, Tperss Kuura
IIPUCBSIYEHA PEUOBUM IIPABOBI/IHOCMHAM, YeTBePTa — MPABOBiZIHOCUHAM iHTEJIEKTY-
aJIbHOI BJIACHOCTI, I'siTa — 3000B’I3a/IbHUM IIPaBOBigHOCKHHAM). ToMy yXBaleHHs
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i Take TpuBaJie icHyBaHHs KpuTHKOBaHOI HOpMU [IKY sk MiHiMy™ nipurtyckae «3He-
Ba)KJIMBY» BiJIMOBY BiJl THX ijIei, 1110 6yj11/1 3akJazieHl B « KoHCTUTYIIi10 TpUBAaTHOTO
paBa» YYEHUMH, IKi Opaau y4acThb B il po3po0ili, i sIKi OTPUMAIN 3HAYE€HHS HOPMHU
IIUBIJIBHOTO TIpaBa, K MiHiMyM, 3 2003 p.

[TizcymMoByIOUM KOPOTKUIT aHaJi3, Clif 3pobumu maxi eucnosku. IlpaBuia, 1o
mictarbest B 4. 2 cr. 190 IIKY, € «MepTBOHAPOKEHOI0> 1 HEOE3eYHOI0 HOPMOIO, 110
€ YY5KOIO JIJIs1 BITUM3HSIHOI CUCTEMU 11PaBa, SIKa BIIHOCUTLCS /10 POMAaHO-T€PMaHChKOI
mpaBoBoi ciM'i. 3a3HayeHa HOpMa abCOTIOTHO He JIOPeYHa B CUCTEMI TIpaBa BJIACHOCTI,
ii 3acTOCYBaHHSI MOJKe TPU3BECTH JI0 MTPABOBOTO XaoCy, TOMY BOHA Ma€ GyTH CKACO-
BaHa. /[o 06’exmie npasosionowenns 6AACHOCMI CAI0 3apaxo6yeamu GUKIIOUHO Peuyi.
Tepmin <maiinos, sxuil suxopucmosyemocs 6 po3dini 1 knueu 3 I[KY, mpeba mayma-
YUMU 0OMENHCYBANLHO, PO3YMitouU Nid makum piu abo cyxynuicmo peyetl. IIporoHoBate
TIyMa4eHHsT TEPMiHa «MailHO» sIK 00’€KTa MPABOBITHOIIEHHS BIIACHOCTI BUTIPABIAHO
e 1 THM, 1110, He3BaKaloun Ha HAsIBHICTH HOTO0 JieraIbHOI AediHillil, B pi3HUX IJIaBax
i maparpadax I[KY BiH HarmOBHIOETHCSA PISHUM 3HAYEHHSIM.

Kpim Toro, nozgi6He TymMaueHHs TEpMiHa «MaifHO» K 00’€KTa MPaBOBIHONIEHHST
BJIACHOCTI BiJIMOBI/IA€ BITIU3HIHUM TTIPABOBUM TPAIUIISAM. Y TEPIIOMY JIETAThHOMY
BU3HAYEHHi TIpaBa BJIACHOCTI, 10 MicTuiocs B cT. 420 1. X u. 1 3Bosy 3akoniB Pocili-
cbKoi immepii (y Bumanni 3Boay 3akoHiB 1857 p.), 3raayBajioch JiuIile PO MaifHo.
AJte 11e He 3aBaXKasI0 KJIACHKAM ITUBILIICTUYHOI LyMKH 3asIBJISITH, 10 <00'€KTOM TIpaBa
BJIACHOCTI 3aKOH BU3HAE MAHO — HE B TEXHIYHOMY CeHci, a sk piu. Hacrpasi npaBo
BJIACHOCTI MO’KE€ MaTH CBOIM 00’€KTOM TiJIbKHM Mamepiaivii npedmemu, ane He i
abo 1paBa, sIKi 110 CyTi CBOIi He MOXKYTh IisiraTi aBCOIIOTHO TUM K€ IOPHIUYHIM
MpaBUJIaM, SIKi BCTAHOBJIEHI //id mepmnx. Harre 3akoHOZaBCTBO, BU3HAIOUN BOJIO-
JIIHHS OJIHUM 3 iICTOTHUX MOMEHTIB IIpaBa BJIACHOCTI, OUEBU/IHO, MA€ HA yBa3i TiJIbKU
(iznuni peui» [26, c. 279-280].

[Tepefimemo 10 po3TAsAMY HACTYITHOTO, BUCJIOBJIIOBAHOTO BCE YACTIllle, MOTUBY
JUTSL PO3IIUPEHHS TIepesIiiKy 00’€KTiB MPaBOBIIHONIEHHST BJACHOCTI.

3akoHom Ykpaiau Bix 17.07.1997 p. Gyso parudikoBano KoHBEHIIiO Mpo 3axuct
paB JIOAUHK I OCHOBOIOJIOKHUX cBoOozx 1950 p. (mani — €KIL), BKaouaoun i
ITporokos Ne 1 o wei [8]. Takum unHOM Gy/u goTpumani Bumorn cr. 9 Korcruryiii
Yrpainu Biz 28.06.1996 p. i €KILJI cTana yacTUHOIO HAIIOHAJBHOTO 3aKOHO/IaBCTBA
Ykpainn. /lanuit icTOpuaHUN €KCKYPC BXKJIUBUM /111 TIPOIOBXKEHHST MiPKYBaHb IO/I0
00’€KTiB ITPABOBIIHOIIEHHST IPUBATHOI BJIACHOCTI, OcKiIbkH mostokeHHss €KILJI Bce
JacTille BUKOPUCTOBYIOTHCST TIPUXMIBHUKAMU <«PO3IIMPEHOTO TEPETiKy 00’ €KTiB»
JUTst OOTPYHTYBaHHsT cBO€El mosuilii. [IpoanasizyeMo JaHy TOUYKY 30py Ha MpeaMeT il
0OTPYHTOBAHOCTI Ta MEPEKOHIUBOCTI.

3TifiHO 3 TepImuM, IpyTuM i TpeTiMm pedeHHssMu dacTuH 11 2 ct. 1 IIpoTokomry
Ne 1 €KILJT «Koxna ¢isnuna abo opuandHa 0ocoba Ma€ MpaBoO MUPHO BOJIOMITH
cBoiM maunom. Hixto He Moke OyTH 1030aB/IeHMiT CBO€EI 61achocmi iHaKIIE SIK B
iHTepecax CyCIJIbCTBA 1 Ha YMOBaX, MepedaveHnX 3aKOHOM 1 3arajJbHIUMU TTPUHITH-
maMu MiKHApOHOTO 1paBa. [IpoTe momnepeiHi MOM0KEHHsT JKOIHUM YMHOM He 0OMe-
JKYIOTh TIPaBO JiepKaBU BBOJMTHU B JIiI0 TaKi 3aKOHHU, sSIKi BOHAa BBaXKa€ 3a HEOOXiHe,
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11100 3IHCHIOBATH KOHTPOJIb 32 KOPUCTYBAHHSAM MAUHOM BiANOBIIHO 10 3arajbHUX
inTepeciB abo /s 3a0e3MeueH s CIIATH HOAATKIB UM iHIIKUX 300piB a0 mrpadiss.
Hasenena Hopma € pesysibraTroM OMIIiHHOTO TEepekJaay MoJokeHb KoHBeHII1 Ha
YKPATHChKY MOBY, 3aTBeP/IP>KEHOr0o MiHiCTepCTBOM 3aKOPJIOHHUX CIIPaB YKPaiHW Bijl
27.01.2006 p., i came B ganomy Burssai mu gociipkyBatumemo CKILJI. TTpuxumib-
HUKU <«PO3IINPEHOTO MePesiKy 06’ €KTiB» MPaBOBiAHONIEHHS BJIACHOCTI 3BEPTAIOThH
yBary Ha HaiimenyBanus ct. 1 IIpotokomy Ne 1 €KIIJI («3axucT BiacHoOCTI» ), Ha
BXKMBAHHS B 11 TEKCTi TEPMiHIB <«BJACHICTb» 1 «MaifHO», i TUM CaMUM MOSICHIOIOTD
ix ororosknenHst. [Toganbiina Jorika mogiOHUX MipKyBaHb HIOUTO 3pO3yMija: SIKIIIO
€KIIJI € yacTnHOIO HAIIOHAJBHOTO 3aKOHOAABCTBA, TO M OTOTOKHEHHSI TEPMIiHiB
«BJIACHICTh» 1 «MaliHO» BiANOBizIa€ fiomy; a pa3 y 4. 1 cr. 190 1[K Ykpainu 3akpi-
IJIEHO HaiOiIbII IMPOKe BU3HAYEHHSI «MailHa», TO caMe TaK CJIiJl IIPeACTaBJIsTH
o0’extu 1pasa BaacHocTi. [Ipote, gk Oyze MOKa3aHO HUXKYE, 0/t NOOIOHUX BUCHOBKIE
nemae niocmas ni ¢ camii €EKIJI, ni 6 npaxmuyi €sponeticvkozo cyody 3 npas moounu
(Oani — E€CIL).

Bignosinno go u. 1 cr. 17 3akony Ykpainu «IIpo BUkoHaHHS pillleHb Ta 3aCTOCY-
BaHHS PaKTUKKU EBporieiichkoro cyay 3 npas joguany Big 23.02.2006 p. [13] cyau
3actocoByioTh 1ipu posrJszi cipaB C€KILI Ta nmpaktuky €CILJI gk mxepeno mpasa.
A srigno 3i cranoio npaktukoio €CILI cm. 1 [Ipomoxony Ne 1 EKILI micmums mpu
peueniist, wo 6i0nosioamy mpboMm CAMOCMIUHUM NPABULAM, I CaMe TIepIe 3 HUX Mae
3araJibHUI XapakTep i 3aCHOBYE TIPUHITATI «MUPHOTO BOJIO/IIHHS MaliHOM». Brazane
TayMadeHHs mojoxkenb ct. 1 IIporokomy Ne 1 €KIIJI Brepine 6ysio 3ailicHeHO
€CIIJT y m. 61 cBoro pimenns y crnpasi «Crnopposr i JIbonapor nporu IlIBerrii»
Bix 23.09.1982 p. [18] i manoro migxoxy €CILJI notpumyeThes i B TOAANBITNX CBOIX
pimennsax (auB. Hanpukiaf, 1. 37 pimenns €CILJI y crnpasi «/[xeiivc Ta i\ TPOTH
Crnonyuenoro Kopouaisersay Bin 21.02.1986 p. [15], 1. 44 pimenns €CIIJI y cupasi
«Immobinbsipe Caddis mportu Itamiis Big 28.07.1999 p. [16], . 166 pimenns €CIIJT
y crpasi «East/West Alliance Limited» nporu Ykpaiau Bix 23.01.2014 p. [17]).

[Tpore 3 caMyM TIPUHIMIIOM <«MHPHOTO BOJIOAIHHS MallHOM» IepeadadyeHuM
nepmuM peueHHsMm cT. 1 [Ipotokomxy Ne 1 €KIIJI me Bce Tak mpocto. Ao
3BepHyTHCS /10 odittitinoro mepeksanxy €KILJI Ha pociiicbky MOBY, TO Tiepiiie pedeHHsT
ct. 1 IIporokomy Ne 1 o Hei micTuTh HacTymHe npaBuio: «Kascdoe ¢usuueckoe
UL 10pUoUYecKoe JUYO UMeem Npaso Ha yseadxcenue ceoell cobcmseennocmus. Sk
MosKHa OaunTi B gaHomy BapianTi nosoxenb €KILJI, mo mMae cuiy HOpMH IpaBa
Ha teputopii Pociiicbkoi Desepaitii, HeMae i cJoBa PO «MUPHE BOJIOIIHHS Maii-
HOM». llepin HiXX MOYMHATH JIMCKYCIIO0 HA TeMY <YW Tepeksaj Kpaie i TOuHine»
3BepHEMOCS N0 3aKkoHy YKpainu «IIpo BUKOHAHHS pilleHb Ta 3aCTOCYBaHHS TIPaK-
Tk €Bporieiicbkoro cyay 3 npas goanHuy» Bijg 23.02.2006 p., 3rigHo 3 4. 4. 1, 3,
4 c1. 18 gKoro «/Jid 1ijell mocuJaanHs Ha TekeT KoHBeHINi cy/inm BUKOPUCTOBYIOTh
odiriitanii mepekan KouBeHIlii yKpaiHChKOI0 MOBOTO; ¥ Pasi BiJICYTHOCTI TIepeKIary
Pimennst ta yxsamu Cyay uu yxsaau Kowmicii cyd xkopucmyemocs opuzinanvium
MeKCMoM; Y Pasi GUABIEHHS MOBHOT PO3OINCHOCTNE MiNC NEPEKAAOOM MA OPUZIHALLHUM
mexcmom cyo KOPUCMYEMbCsL OPULIHATLHUM MeKCmOoM». TaKUM YMHOM, BKa3aHOIO

ISSN 2414-990X. Problems of legality. 2018. Issue 143 37



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

HOPMOIO TIKpecaIoeThes (1 11e 3araibHui TiAXia 7151 Beix kpain-yyacHuip €KILT),
[0 BUILY IOPUAMYHY CUIY Ma€ «opurinaabHuil Texct> C€KILJI i Oyab-saKi Kouisii
MIXK TI€PEKIaJIOM 1 «OPUTIHAJIBHUM TEKCTOM» TTOBUHHI BUPINIyBaTHUCS HAa KOPUCTH
ocranuboro. OTKe, HEOOXIZHO 10 HBOTO i 3BEPHYTHUCS, TTaM SITAIOYN TIPU 1[LOMY, IO
opuriHaimbHux TekcTiB €KILJI nBa — Ha aATAICHKIN | HPaAHITY3bKiil MOBaX.

Bignosizxo no niepiioro pedeHHs (hpaHIy3pbKOTO BapiaHTy OPUTIHAIBHOTO TEKCTY
cr. 1 IIporokomry Ne 1 EKILIT «Toute personne physique ou morale a droit au respect
de ses biens», 0 B nepexnazni osuavae «Koxcna pisuuna abo wopuduuna ocoba
Mae npaso Ha noeazy c6020 mainas. SIx Mu Gaunmo, came (paHIly3bKUI BapiaHT
opurinanbHoro Tekcry €KILJI 6yB y3sTHii 3a OCHOBY NMpH TATOTOBI OMII[iiTHOTO
mepeKkaay pocilichkoilo MOBOIO. Ajie y (paHIly3bKOMY BapiaHTi OpPUTIHATBHOTO
TEKCTY TaKOK BiJICYTHE 3TaJlyBaHHd PO «MUPHE BOJIOJIHHSA MallHOM», 1 MiCTUTBCI
icroTHa BiAMiHHICTH Bim pociiicbkoro odiriiinoro mepekaany. Tak cioBo «biens»
MePEeKITATAETHCI caMe SIK «MAaliHo» 1 CYTTEBO BIJIPI3HSIETHCS BiJl BAUKOPUCTAHOTO
B pociiicbkoMy oMilliiHOMY TMepeKIajii TeEPMiHA «8IACHICMb», 10 TEePEKIATAETHCI
(G paHIly3bKOI0 MOBOIO SIK «Proprietés.

3TIJIHO 3 aHTJINCHKOIO BEPCIEI0 OPUTIHATILHOTO TEKCTY MEPHIOro pedeHHs cT. 1
[Tporokoay Ne 1 €EKILJI «Every natural or legal person is entitled to the peace-
Jul enjoyment of his possessions», 10 nepeknanaerbes Ak «Koxna disuuna abo
IOpUAMYHA 0c0O6a Ma€ MPaBO MUPHO BOJIOITHA CBOIM MaitHOM». TakiM 4MHOM, came
aHTiCchbKUM BapianT opuriHaiabHOTo Tekety CKILJI ctaB ocHOBOIO /1715 Mi/IrOTOBKN
oditiitHOTO 11 TepeKaly YKpaiHChKOI0 MOBOIO, 1 caMeé B HbOMY MICTUTBCS 3TajiKa
PO «MHUPHE BOJIOJIIHHS MallHOM», 1110 BiJICYyTHSA Y (GpaHIly3bKOMY BapiaHTi il
OPUTIHAJIBHOTO TEKCTY.

[TonibHe «BinbHE» MOBOJKEHHS 3 TePMiHAMHU <«BJACHICTh» i «MailHO»
CTIOCTEPITAETHCA 1 B OPUTIHATBHUX TeKcTax Apyroro pederss ct. 1 [Iporokomy Ne 1
€KIIJI. Tak dpaniryspkum BapianToM opuriHaibHOTO TekeTy ¢T. 1 [IpoTokomy Ne 1
EKILJ nepenbaueno, mo «Nul ne peut xtre privii de sa propriété que pour cause
d’utilitii publique et dans les conditions pritoues par la loi et les principes gitnitraux
du droit international>, ane Bxe 3aMicTb cyoBa «biens» («Mmaiino»), BUKOPUCTA-
HOTO B TIEPIIIOMY PeYeHHI, BKa3aHO CJIOBO <«propriété» («eaacuicmos). Jlana HOpMa
y pociiicbkomy odittiiHoMy niepeksaii KonBeHtlii 3ByunThb gk: «Huxmo ne moicem
Obimb UWeH C80€20 UMYWECMBA UHAYE KAK 6 UHMEPecax 00uecmea u Ha YCloBUsLX,
npedycCMOMPEHHBIX 3AKOHOM U OOUUMU NPUHUUNAMU MEHCOYHAPOOH020 npasa». STk
6a4rMO, B IIbOMY IIEPEKJIA/l BKE TEPMIH «propriété» («6acHicmv») 3 OPUTIHAIBLHOTO
(G paHITy3bKOTO TEKCTY «TBOPUO» 3aMiHEHO Ha 30BCIM iHIIIE CJIOBO — «MaiiHO». Takuii
MIIXIT MOJKE 1 € TBOPYMM, ajie JaleKnil Biji OYKBAJIHHOTO MEPEKJIaLy, SIKUil moTpibeH
MIPU JIOCTIJKEHH] IOPUJANYHUX JIOKYMEHTIB.

B anraificbkoMy X BapiaHTi OPUTIHAJBHOTO TEKCTY JPYroro pedeHHd cT. 1
[Tporokomy Ne 1 €KIIJI BUKOPUCTOBYETHCS TOM CaMUil TEPMiH, IO i B MEPITOMY —
«possessions» («maiino»): «No one shall be deprived of his possessions except in
the public interest and subject to the conditions provided for by law and by the
general principles of international laws. Ase tipu miaAroTOBIN 0MIiMITHOTO TTEpeKIALY
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KouBeniii ykpaiHChbKOI0O MOBOIO Ha Ileil ¢aKT YoMycChb He 3BEpHYJHU yBaru,
i BUKopuctasiu y agpyromy pedenti ct. 1 IIpotokomy Ne 1 €KILJI coBo «sracricmvs:
«Hixmo ne modxce bymu nozbasnenuii c60Ei 8AACHOCMI THAKULE K 8 THMePecax CYCniib-
cmea i na ymosax, nepeddaueHux 3aKOHOM i 3a2albHUMU NPUHYUNAMU MINCHAPOOHOZ0
npasa».

OTxe, HEMAE JKOJHUX CYIEPEUYHOCTEN MiXK BepCisiMU OMIMINHUX MepeKIaliB
€KILJ/I na pociiicbky i ykpaincbky MoBu. Ix y mpunnumi 6yTu He MOXe, OCKiTbKI
BIKe TKpecaoBaacs BUIIA IOPUANTHA CHUJIa CAMe OPUTIHAJIBHUX 11 TEKCTIB, 3 AKUMU
i Tpeba mopiBHIOBaTK nepekaaau (1o Hamu i OyJi0 3pobJeHo0). Asie B pesyJibraTi
3/IIFICHEHOTO BUIIE aHAJi3y MU BUSBUJN 3HAYHINIUN (akT — po30iKHICTb Mix
aBoMa Bepcisimu opuriHanbHoro Tekery cr. 1 Iporokomy Ne 1 €KIIJI. Jana obcra-
BuHa Oysa BcranosieHa i cyausamu €CIIJIY, axumu 6yB BUpoOIeHUI MiaXi, 1110
HOJIATAa€ B iHTEpIpeTaliiiHoMy yCyHeHHi po306ikHOCTell, (GOPMYIOYN P I[LOMY
npaktuky €CILJI, gaka HaOyBae 3HaueHHsT HOpMK npaBa. JlaHuil miaxix copuiiHs-
TUI 1 HalIOHAJTBHUM YKPAiHCHhKUM 3aKOHOJABCTBOM. Y 4. 5 cT. 18 3akony Ykpa-
iHn «IIpo BUKOHaHHS pillleHb TA 3aCTOCYBAHHST MPAKTUKU EBPOIENCHKOTO CyILY
3 npaB moauHny» Big 23.02.2006 p. [13] 3a3HavyeHo, 1m0 y pasi BUSIBJIEHHS MOBHOI
pO30iKHOCTI MiK OpUTiHAJIBHUMKM TeKCTaMK Ta/abo B pasi morpebU MOBHOTO
TJyMaueHHsI OPUTIHAJIBHOTO TEKCTY BUKOPUCTOBYEThCA BizinoBignHa mpaktuka CCILJIL.

3rignao 3i cranoo npaktukoio €CILI nonamms «eracnocmis, ekasamne 6 u. 1
cm. 1 IIpomoxony Ne1 EKILJI, mae asmornomie 3nauenns, sixe He 0OMeACYEmvpCs 61ac-
HicmI0 Ha Qizuuni peyi i He 3a1eicums 6i0 GopmarbHol KIacupiKayii 6 HauionaibHoMy
sakonodascmei (nuB., Hanpukaam, 1. 22 pimentss €CILJI y cnpasi «Keuko nporu
Yrpainws» Bix 08.11.2005 p. [19]). Tum camum €CILJT mifkpecioe HEMpUITyCTUMICTD
OTOTOKHEHHS TEPMIiHIB «BJIACHICTB» 1 <IIPABO BJIACHOCTi», i «<aBTOHOMHE», CAMOCTIiiTHE
3HAYEHHsI TIOHSITTSI «BJACHICTh», 0OyMOBJIEHE 3aBIaHHSAMH, 10 cTOsATh Tiepen EKILJT
(tobTo must 1iseit ganoi KouBeHiii), He3a/eskHe Bijl iHTEPIIPETAlliil «BJIACHOCTI»,
3aCHOBAHMX Ha HAIllOHAJbHUX 3aKOHO/IAaBCTBAX.

Bucnogxu. Pesomyioun BUKJIaAeHe, CJIiJI KOHCTATYBaTH, IO 6i0n06iono do u. 1
cm. 1 Ipomoxony Ne 1 €EKILI i npaxmuxoro €CILI npunyun <mupnozo 60100iHHs
MAUHOM> PO3NOBCIOONCYEMBCSL HA MALHOGI GIOHOCUHU (I WUPOKOMY CEHCT YUX Ci8), NPu
UbOMY MAUHOBI IOHOCUHU T 8IOHOCUHIU BIACHOCT CNIBBIOHOCAMbCS K P0006e i 6U06e
noussmmsi. OCTAHHE BKe IIJTKOM BI/IMOBIZIA€ BITYM3HSIHUM YSIBJIEHHSIM TIPO Miciie
Bi/IHOCWH BJIACHOCTI B CTPYKTYPi IIpeIMeTy IUBIJBHOTO TIpaBa. 3aCHOBaHA HA 4. 1 CT.
1 IIpotokony Ne 1 €KILJI kounentist «maitaay Tiaymauntbes €CIL ayske mupoxko,
i BKJIIOYAE MIUPOKUIT CIIEKTP eKOHOMIYHUX iHTEepeciB |7, c. 4], siki MOKyTh OyTH He
TLTBKU MAaWHOBUMU, ajie 1 HeMawHOBUMU. [Ipu 1IbOMy TiAKPECTIOETHCS «aBTOHOM-
HiCTh», CAMOCTIMHICTD i He3a/Ie’KHICTh IaHOI KOHIIETIIIi Bifl TIOTJIS/IiB, IO CITUPAIOTHCS
Ha HaI[lOHAJIbHI 3aKOHOIABCTBA KpaiH-ydacHuIlb KonBeHri (1o smiire Bizobpakae
yHiBepcaJIbHUI XapakTep ii moJioskenb). Ak 3aznauana M. Kapce-@pick (M. Karss-
Frisk) «BaximBo BpaxoByBaru, 110 /st HpuBegenHs B aiio 4. 1 cr. 1 TIpoTokosay Ne 1

U Jlus. nanpukiaz: 1. 63 Pimenns €Bponeiicbkoro cyy 1o npasax Joannn Big 13.06.1979 p. y cripasi
«Mapxke (Marckx) nporu Besbriis [14].
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EKIL 30BciM He 060B’I3K0BO, 06 BiANOBIAHMI iHTEpPEC 0COOMCTOCTI BU3HABABC O
MIPABOM BJIACHOCTI 32 BHYTPIIITHIM 3aKOHOJABCTBOM Ti€l a00 iHIIOI KPAiHU — NOHSMMS
<Matino» Mae asmonomue snavenns 0as uinet Koneenyii» |7, c. 17]'. Orxe, nemae
HCOOHOT HeOOXIOHOCMI WMYUHO POWUPIOBAMU NePeriK 00 €KMi6 NpasosioHOULeH S
nPUBAMHOL 6AACHOCTI <O YCYHEHHSL CYNEePEUHOCell> MINC HAULOHATOHUM UUGLIOHUM
saxonodascmeom i cm. 1 IIpomoxony Ne 1 EKIIJI, 3sancarouu na ix eiocymuicmo.

Crnucoxk jitepaTypu:

1. Anexcees C. C. Ob6muiag Teopus npasa : B 2 T. Mocksa : IOpua. aut-pa, 1982. T. 2. 360 c.

2. Amdurearpos I. H. O npase jmmunoii coberBernoctu. Coyuanucmuueckas 3axonnocmo. 1945.
Ne 8. C. 10-16.

3. Bacusnes 10. C. TIpaBo rocyaapcTBeHHON COIMATCTUYECKOI cobcTBennocT. Mocksa, 1984.
76 c.

4. Beneankros A. B. TocynapcTBenHas conpaincTnyeckas cobcTBeHHOCTh. MockBa-JleHuHrpas :
Nsn-Bo AH CCCP, 1948. 841 c.

5. Esenkuii A. Tlpunnmn mpasBa coOCTBEHHOCTH MO TEOPUKM HOBEHINUX HUBUAUCTOB. JKyphan
zpadicoanckozo u yzoro6nozo npasa. 1880. Ku. 6. C. 140—148.

6. Modde O. C. Msbpannbie TpyAbl M0 IPaskJaHCKOMY TIpaBy: V3 UCTOPUM HUBUIMCTHYECKON
mbican. [paskianckoe npaBootHoienne. Kputnka teopun «xo3siictBenHoro mpasay. Mocksa : CrartyT,
2000. 777 c.

7. Kapce-Dpuck M., Kepebuos A. H., Mepkysnos B. B., Oprens A. I. EBporneiickast KoHBeHIUSA
0 3aluTe TpaB YesoBeka U 0cHOBHBIX ¢cBoboxa. Cratha 1 TIportokosa Ne 1. TIpaBo Ha cOGCTBEHHOCTD.
Mocksa, 2002. 112 c.

8. KonBeHItist PO 3aXMCT MpaB JIOAWHU 1 ocHoBonoaoxkHnX cBoboa. URL: http://zakon.rada.gov.
ua/laws/show/995 004 (xara ssepuenns: 17.10.2018).

9. Kypautosckuii B. U. K yueHuto 0 jierajibHbIX OrpaHUYEHUSIX IPaBa COOCTBEHHOCTU HA HE/[BU-
skumMoctb B Poccun. Ognecca : «Dxonomundeckast» tunorpadus, 1899. 387 c.

10. Macsios B. ®@. Ocymuiectsienne u 3amuTa npasa auunoii cooctsennoctn 8 CCCP. Mocksa :
Tociopuspnar, 1961. 238 c.

11. Hospae A. 3. O630p HoBeiimmx yuenuii o npase cobcTBennoctu. Becmuux npasa. 1904. Ne 7.
C. 54-102.

12. TIpaBo cob6erBennoctu B Yipaute / nog pea. S. H. [Hesuenko. Kues : Baun-Nndopm, 1996.
320 c.

13. TIpo BuKOHAHHS PillleHb Ta 3aCTOCYBAHHST MPAKTUKN €BPOIENCHKOTO CYIy 3 TPaB JIOAUHH :
3akon Ykpainu Big 23.02.2006 p. Ne 3477-1V. Bidomocmi Bepxosnoi Padu Yxpainu. 2006. Ne 30.
Cr. 260.

14. Pimennsa €CILJI Bix 13.06.1979 p. y cnpasi «Mapkce (Marckx) nporu Beaprii». URL: http://
hudoc.echr.coe.int/eng?i=001-104012 (nara sBepuenns: 17.10.2018).

15. Pimennss €CILJI Bix 21.02.1986 p. y cupasi «/[xeiimc ta inmi nporu Cronydyenoro Kopooris-
crBa» (Case of James and others v. the United Kingdom). Ogiuiiinuii caiim Bepxosnoi Padu Ykpainu.
URL: http://zakon3.rada.gov.ua/laws/show /980 180 (nara sepuenns: 17.10.2018).

16. Pimennsa €CILJI Bix 23.07.1999 p. y cnpasi «Immobinbsape Cadddi» nporu Itamii» (Case of
Immobiliare Saffi v. Italy). URL: http://zakon5.rada.gov.ua/laws/show /980 075 (nata 3BepHEHHS:
17.10.2018).

17. Pimennsa €CILI Bix 23.01.2014 p. y cnpasi «East/West Alliance Limited» nporn Ykpainn».
URL: http://zakon5.rada.gov.ua/laws/show /974 994 (nara sepuenns: 17.10.2018).

! He Gyzemo HaA3BUUaiiHO CYBOPI 10 MPeACTaBHUKA AHIJIO-aMEPUKAHCHKOI IIKOJIM MPaBa, ajle Bij3Ha-
YUMO, 110 B HaBe/IeHil 1MTaTi MOBa TIOBMHHA WTH HE MPO «IIPABO BJACHOCTi», a TIPO «BIACHICTb».
«IIpaBo BracHOCTI», Oyydn abo Mmiraayssio MUBIIBHOTO TPpaBa, ab0 CYO'€KTHBHUM MPABOM, HiKOJIM
He MOjke OyTH OTOTOKHEHO 3 00’€KTOM HuBiIbHUX npaBosigHocuH. — O. C.

60 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 143



Conoetioe O. M. [Jo npobnemu 8usHa4yeHHs 06’ekKma npagoeiOHOWEHHSA 8/1ACHOCMI

18. Pimennsa €CIIJI Big 23.09.1982 p. y cupasi «Cnoppour i JIbonupor nporu IlIsemnii» (Case
of Sporrong and Lonnroth v. Sweden). URL: http://zakon3.rada.gov.ua/laws/show/980 098 (nara
3gepHenns: 17.10.2018).

19. Pimennst €CILJI Bix 8.11.2005 p. y cripasi «Keuxo npotu Yrpainus. Ogiuiiinuii caiim Bepxos-
noi Paou Ykpainu. URL: http://zakond.rada.gov.ua/laws/show/974 025 (nara sBepaennst: 17.10.2018).

20. Cruosckuii K. Y. CoGcTBEHHOCTD B TPaKIaHCKOM Iipase. 2-e u3i1. Mocksa : leno, 2000. 512 c.

21. CnoBuuk ykpaincpkoi mosu B 11 tomax (1970-1980). URL: http://www.inmo.org.ua/sum.
html (nara 3Bepuenns: 17.10.2018).

22. Cyxanos E. A. Jlexiuu o npase cobcrsenroct. Mocksa : FOpuz. ., 1991. 240 c.

23. Toacroii FO. K. K yuenuto o npase coberBerHoctu. [Ipasosedenue. 1992. Ne 1. C. 15-23.

24. Xanduuna P. O. O6uee yuenue o npasoorsouienuu. Mocksa : IOpu. nut., 1974. 351 c.

25. [uBinbHuii kogeke Yipaiuu. Bidomocmi Bepxoenoi Paou Ykpainu. 2003. NeNe 40—44. Cr. 356.

26. lepuieneBuy I. D. YueGHUK PyCCKOro rpaxk[IaHCKoro mpasa : B 2 1. Mocksa : M3a-Bo 6p.
bammaxossix, 1914. T. 1. 483 c.

References:

1. Alekseev, S.S. (1982). Obshhaja teorija prava. (Vols. 1-2; Vol. 2). Moscow: Jurid. lit-ra [in
Russian].

2. Amfiteatrov, G.N. (1945). O prave lichnoj sobstvennosti. Socialisticheskaja zakonnost’, 8,
10—16 [in Russian].

3. Vasil’ev, Ju.S. (1984). Pravo gosudarstvennoj socialisticheskoj sobstvennosti. Moscow [in
Russian].

4. Venediktov, A.V. (1948). Gosudarstvennaja socialisticheskaja sobstvennost’. Moscow-
Leningrad: Izdat-vo AN SSSR [in Russian].

5. Eveckij, A. (1880). Princip prava sobstvennosti po teorii novejshih civilistov. Zhurnal
grazhdanskogo i ugoloonogo prava, 6, 140—148 [in Russian].

6. Toffe, O.S. (2000). Izbrannye trudy po grazhdanskomu pravu: Iz istorii civilisticheskoj mysli.
Grazhdanskoe pravootnoshenie. Kritika teorii «hozjajstvennogo prava». Moscow: Statut [in Russian].

7. Karss-Frisk, M., Zherebcov, AN., Merkulov, V.V. et al. (2002). Evropejskaja konvencija o
zashhite prav cheloveka i osnovnyh svobod. Stat’ja 1 Protokola Ne 1. Pravo na sobstvennost’. Moscow
[in Russian].

8. Konventsiia pro zakhyst prav liudyny i osnovopolozhnykh svobod. URL: http://zakon.rada.
gov.ua/laws/show /995 004.

9. Kurdinovskij, V.I. (1899). K ucheniju o legal'nyh ogranichenijah prava sobstvennosti na ned-
vizhimost’ v Rossii. Odessa: «Jekonomicheskaja» tipografija [in Russian].

10. Maslov, V.E. (1961). Osushhestvlenie i zashhita prava lichnoj sobstvennosti v SSSR. Moscow:
Gosjurizdat [in Russian].

11. Nol'de, A Je. (1904). Obzor novejshih uchenij o prave sobstvennosti. Vestnik prava, 7, 54—102
[in Russian].

12. Pravo sobstvennosti v Ukraine. (1996). Ja.N. Shevchenko (Ed.). Kiev: Blic-Inform [in Rus-
sian].

13. Pro vykonannia rishen ta zastosuvannia praktyky Yevropeiskoho sudu z prav liudyny: Zakon
Ukrainy vid 23.02.2006 r. Ne 3477-1V. (2006). Vidomosti Verkhoonoi Rady Ukrainy, 30, art. 260.

14. Rishennia YeSPL vid 13.06.1979 r. u spravi «Marks (Marckx) proty Belhii». URL: http://
hudoc.echr.coe.int/eng?i=001-104012 [in Ukrainian].

15. Rishennia YeSPL vid 21.02.1986 r. u spravi “Dzheims ta inshi proty Spoluchenoho
Korolivstva” (Case of James and others v. the United Kingdom). URL: http://zakon3.rada.gov.ua/
laws/show/980 180 [in Ukrainian].

16. Rishennia YeSPL vid 23.07.1999 r. u spravi «Immobiliare Saffi» proty Italii> (Case of Immo-
biliare Saffi v. Italy). URL: http://zakon5.rada.gov.ua/laws/show /980 075 [in Ukrainian].

17. Rishennia YeSPL vid 23.01.2014 r. u spravi «East/West Alliance Limited» proty Ukrainy».
URL: http://zakon5.rada.gov.ua/laws/show/974 994 [in Ukrainian].

ISSN 2414-990X. Problems of legality. 2018. Issue 143 61



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

18. Rishennia YeSPL vid 23.09.1982 r. u spravi “Sporrong i Lonnrot proty Shvetsii” (Case of Spor-
rong and Lonnroth v. Sweden). URL: http://zakon3.rada.gov.ua/laws/show,/980 098 [in Ukrainian].

19. Rishennia YeSPL vid 8.11.2005 r. u spravi «Kechko proty Ukrainy». URL: http://zakon4.rada.
gov.ua/laws/show/974 025 [in Ukrainian].

20. Sklovskij, K.I. (2000). Sobstvennost’ v grazhdanskom prave. Moscow: Delo [in Russian].

21. Slovnyk ukrainskoi movy v 11 tomakh (1970-1980). URL: http://www.inmo.org.ua/sum.
html [in Ukrainian].

22. Suhanov, E.A. (1991). Lekcii o prave sobstvennosti. Moscow: Jurid. lit. [in Russian].

23. Tolstoj, Ju.K. (1992). K ucheniju o prave sobstvennosti. Pravovedenie, 1, 15—23 [in Russian].

24. Halfina, R.O. (1974). Obshhee uchenie o pravootnoshenii. Moscow: Jurid. lit. [in Russian].

25. Tsyvilnyi kodeks Ukrainy. (2003). Vidomosti Verkhovnoi Rady Ukrainy, 40—44, art. 356.

26. Shershenevich, G.F. (1914). Uchebnik russkogo grazhdanskogo prava. (Vols. 1-2; Vol. 1).
Moscow: Izd-vo br. Bashmakovyh [in Russian].

Soloviov 0. M., PhD in Law, Associate Professor, Associate Professor of Civil Law Department
Ne 1, Yaroslav Mudryi National Law University, Ukraine, Kharkiv.
e-mail : ansolovyov@ukr.net ; ORCID 0000-0001-5518-794X

To the problem of determining the object of property legal relationship

The article deals with the problems of establishing the object of legal relationship property. A systematic
analysis of the provisions of the domestic civil law allowed to conclude that the rules of Part 2 of Art.
190 of the Civil Code of Ukraine (CCU) represent a “stillborn” and dangerous rule, which is alien to the
domestic legal system relating to the Roman-German legal family. The aforementioned norm is absolutely
inappropriate in the system of property rights, its application can lead to legal chaos, and therefore it
should be abolished. The objects of the property legal relationship should be attributed exclusively to
things. The term “possessions”, which is used in Section 1 of Book 3 of the CCU, should be interpreted
restrictively, meaning such a thing or a set of things (which corresponds to domestic legal traditions).
The proposed interpretation of the term “possessions” as an object of legal relationship property is also
Justified by the fact that, despite the presence of its legal definition, it is filled with different meanings in
various chapters and paragraphs of the CCU.

Study norms art. 1 of Protocol No. 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950 (the European Convention on Human Rights, ECHR) and the practice of
the European Court of Human Rights suggests that the principle of “peaceful enjoyment of possessions”
applies to possessions relationship (in the broad sense of these words), while possessions relationship and
property relationship are related to both generic and species concepts. It emphasizes the “autonomy”,
self-support and independence of the concept of “possessions”, enshrined in the ECHR [rom views based
on the national laws of the countries parties to the ECHR. Consequently, there is no need to artificially
expand the list of objects of legal relationship of private property “to eliminate contradictions” between
national civil law and art. 1 of Protocol No. 1 of the ECHR, because such are absent.

Keywords: the right to property; possessions; thing; property rights; the object of property legal
relationship; principle of peaceful enjoyment of possessions; property.
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