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Hcnonnenne cyneOHbix pemieHuii B Ykpaune: pedopMHpOBaHHE CHCTEMBbI CKBO3b IPH3MY
npaBa Ha CIpaBeIMBoe cyaeGHoe pa3dupaTeabCTBO

B cmamuwe cx603v npusmy mpebosanuii npasa na cnpasedausoe cyoednoe pasdupamenvbcmeo, 3axpe-
naennoe 6 n. 1 cm. 6 EKIIY, paccmampusaemcs ykpaunckas mooeisb UCHOIHUMEIbH020 NPOU3B00Cmed,
KOmopas HeoasHo npemepnend Cyu,ecmeenivle USMEeHeHUst 8 Pe3yabmame KOHCMUMYUUOHHOL pedopmol
6 cexkmope npasocydus.. Ocoboe eHumanue yoeasiemcsi anaiusy nuromnozo peuenus ECIIY <«IOpuil
Huxonaesuu Heanos npomus Yxpaunovi» u pewenusi «bypmuu npomus Ykpaunvis, ¢ komopwvix ECIIY
KOHCIAMuposan namudue Ha HAyUOHAIGHOM YPOBHE CUCMEMHOU NPOOIEMbL HEUCTOIHENUS. CYOCOHDIX
pewenuil, 8 KOMOpuix OOJHCHUKOM 6blCcmynaem 20cy0apcmeo aubo 20Cyoapcmeentvle npeonpusimusl.
Kpumuuecku oyenusaiomesi ocnoghvie nociedcmeus: peghopmMuposanus CUcmeMvl 0pzano8 UCNOIHEHUS]
CYOeOHvIX pewteHuil U NPoUeOYPHLIX NPABUL UCNOIHUMELLHOZ0 NPOU3BO0CMEA, 8 YACMHOCIU: 66€0eHUe
npogeccuu uacmuvix cyoeOHbLX UCnoIHUMENel U MPAHCHOPMaYUS NYOIUUHOT MOOCIU UCKOIHUMELHOZO
npouU3sOOCMBa 6 CMewanyio, ee OalbHeUulds OCUeHMpPalu3ayusl; SAEKMPOHUIAUUSL UCTOTHUNELLHDIX
npoyedyp nymem co30anHUs ABMOMAMUIUPOBAHHOT CUCTEMbL UCTLOTHUMELLHOZ0 NPOU3BOOCMEA, eOUHOZ0
peecmpa OOIHCHUKOG U JNEKMPOHHOT CUCTIEMbL TOP208; B8edeHUe NPOUEOYPbL ABAHCUPOBAHUSL U30EPIHCEK
UCNOIHUMEIDHOZ0 NPOUIBOOCMBA KPEOUMOopom u m. 0. ApeymeHmupyemcs no3uyust, Coziacto Komopol
HAYUOHATLHOE 3AKOHO0AMenvCmeo Ykpaunvl HYymo0aemcs 6 OANoHeUuUx USMEHEHUSX 0I5l UCNOJIHEHUS.
Yipaunoit ceoux meacoynapoonvix obsizamenvcme. B uacmuocmu, neobxo0umo obecneuums na HAuuo-
HALHOM YPOBHe d(hexmusroe cpedcmao npasosoil 3auuml Npasa Ha cnpasediusoe cyoebHoe pasoupa-
MeNbCMBO U UCNOTHEHUS. CYOCOHBIX PEUeHUll 8 PA3YMHbLE CDOKU 6 COOMBEMCMEUL ¢ MPeOOBAHUIMU CM.
13 EKIIY, xomopoe 001cHO couemamy npeseHmusHvle i KOMNEHCAMOPHLE JNeMEHMbL.

KioueBbie cioBa: 1paBo Ha CHpaBe/yInBoe cyAe6HOe pasGUpaTesbCTBO; UCTOIHEHIE CyIeOHbIX
DEIeHNI; UCTIOMHUTETLHOE TPOU3BOCTBO; MOJIEb UCTIOTHUTETHHOTO TPOM3BOICTBA; TOCYIAPCTBEHHDIN
UCIIOJIHUTEIb; YaCTHBII MCIIOJHUTEb; Pa3yMHbIE CPOKU CyAeOHOro pasdupareibeTsa; adderTrBHOE
CPEICTBO 3alUTEL.

Problem setting. The constitutional reform in the justice sector of Ukraine has
not only changed the judicial system and updated the procedural law but has also
affected the closely related area, namely enforcement of decisions rendered by courts
and other bodies. What stands out most of all is the constitutional framework ensu-
ring the enforcement of court decisions. Thus in accordance with Art. 129" of the
Constitution of Ukraine the court decision is legally binding and is to be enforced.
The state provides the enforcement of court decisions in the manner determined by
law. The control over executing of court decisions is carried out by the court. These
constitutional provisions are evolved further in the sectoral legislation. Thus, under
Art. 18 of the Civil Procedure Code of Ukraine court decisions which came into
force, are compulsory for all public authorities and bodies of local self-government,
enterprises, institutions, organizations, public officers and citizens and are to be to
executed on the territory of Ukraine and abroad in cases identified by international
treaties the binding nature of which has been accepted by the Supreme Council
of Ukraine. Failure to execute the court decision entails liability established by
law. Furthermore, alongside with the amendments to the Constitution of Ukraine
the following two laws were adopted regulating compulsory execution of court
decisions: The Law of Ukraine “On Agencies and Persons Performing Compulsory
Enforcement of Court Decisions and Decisions of Other Authorities” and the Law
of Ukraine “On the Enforcement Proceedings” of 06 February 2016, reflecting new
organisational and operational framework for this segment of legal practice.
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There is no doubt that number one priority of the constitutional reform of
judiciary and connected institutions in Ukraine is to bring national legislation
into line with European standards of fair trial. In this respect the ground-breaking
provision is Art. 6 § 1 of the Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter — ECHR), according to which in the
determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by
an independent and impartial tribunal established by law. The provision mentioned
above is commonly known as “the right to a fair trial” which is deemed to be an
inalienable fundamental human right inherent in the very essence of the Rule of law.
The state provided guarantee that court decisions are always executed constitutes an
integral part of the right to a fair trial established in the case-law of the European
Court of Human Rights (hereinafter — the ECtHR).

Notwithstanding permanent improvement of legislation aimed at bringing
national procedural law into line with international standards, statistics point to
a systemic problem in this area. Thus, in 2016 Ukraine took the first place by the
number of applications submitted to the ECtHR which added up to 22,8 % of the
total number of applications submitted to the ECtHR and was ranked the fourth
(after the Russian Federation, Turkey and Romania) by the number of judgements
against it (73 judgements, accounting for 7,35 % of all judgements delivered in 2016)
[26, p. 3—4]. As of 31 October 2017 6950 applications were filed against Ukraine
which accounted for 10,8 % of all the applications submitted to the ECtHR [22].
Overall, for the entire period (up to 2017) of the ECtHR operation, of the 67101
applications decided [21], at least 29000 were related to systemic drawbacks in
enforcement proceedings [7].

As early as 2009, the ECtHR delivered a pilot judgment in the case Yuriy
Nikolayevich Tvanov v. Ukraine, where the non-enforcement of court decisions was
recognized as a systemic problem of the national legislation and there were given
recommendations regarding the introduction of effective remedy to protect the right
of enforcement of court decisions within a reasonable time. Despite this judgment
of the ECtHR and the long time passed since then, Ukraine has not yet introduced
appropriate mechanisms for the protection of this right. This delay and the infinite
number of similar applications submitted after the pilot judgment forced the ECtHR
to take drastic measures, which led to the outstanding decision in the case Burmych
and Others v. Ukraine. In this case the ECtHR changed its practice, and, for the
first time, without examining the facts, added to five applications examined other
12143 applications concerning the excessive length of enforcement procedure, having
acknowledged them as part of the previous pilot judgment and having submitted
those cases to the Committee of Ministers of the Council of Europe (hereinafter —
Committee of Ministers) to obtain fair compensation by the applicants.

The foregoing shows that, in fact, the harmonization of national legislation with
international standards aimed at ensuring everyone’s right to a fair trial has been
only partial, and national legislation needs further improvement in this respect.
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These facts substantiate the relevance of studying the reform of enforcement
proceedings in Ukraine through the prism of the right to a fair trial, in accordance
with Art. 6 § 1 of the ECHR and its further interpretation in the case-law of the
ECtHR.

Paper objective This article attempts to analyze the main consequences of the
reform of enforcement proceedings in Ukraine in the light of recent judgements of
the ECtHR against Ukraine and the requirements of the right to a fair trial.

Paper main body. 1. Execution of court decisions as an element of the right to a
fair trial in the context of Art.6 § 1 of the ECHR and other articles of the ECHR:
general observations.

The execution of domestic court decisions is not directly mentioned as an
element of the right to a fair trial in Art. 6 § 1 of the ECHR. However, due to the
evaluative interpretation of this article it was eventually recognized in the case-law
of the ECtHR as an indispensable guarantee of this right. For the first time this idea
was expressed in case Hornsby v. Greece, where the ECtHR stated: <Art. 6 § 1 of the
ECHR secures to everyone the right to have any claim relating to his civil rights
and obligations brought before a court or tribunal; in this way it embodies the ‘right
to a court’, of which the right of access, that is the right to institute proceedings
before courts in civil matters, constitutes one aspect. However, that right would
be illusory if a Contracting State’s domestic legal system allowed a final, binding
judicial decision to remain inoperative to the detriment of one party. It would be
inconceivable that Art. 6 § 1 of the ECHR should describe in detail procedural
guarantees afforded to litigants — proceedings that are fair, public and expeditious
— without protecting the implementation of judicial decisions; to construe Art. 6 as
being concerned exclusively with access to a court and the conduct of proceedings
would be likely to lead to situations incompatible with the principle of the rule
of law which the Contracting States undertook to respect when they ratified the
ECHR. Execution of a judgment given by any court must therefore be regarded as
an integral part of the ‘trial’ for the purposes of Art. 6 of the ECHR» [30, par. 40].

Numerous judgments of the ECtHR on the issue of execution of court decisions
under Art. 6 § 1 of the ECHR emphasize the tight connections between the
requirement to enforce domestic court decisions and other guarantees of the right
to a fair trial. The ECtHR states that access to a court also includes the right to
execute court decisions without undue delay. In case Immobiliare Saffi v. Italy, the
ECtHR has found that non-execution of the domestic court decision confirming
termination of the lease and requiring the tenant to vacate the premises for eleven
years violated not only the right to a reasonable time of a trial, but also a right to
access to a court [14, par. 64-75].

Since the ECtHR considers enforcement proceedings to be an integral part
of a trial, states should protect not only the right to access to first-instance and
appeal courts, but also guarantee the right to access to enforcement proceedings
[3, par. 56]. For example, in its case-law the ECtHR points out that significant
court fees can constitute an obstacle to access to a court. The same relates to
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enforcement proceedings. In case Apostol v. Georgia the ECtHR found a violation
of the right to access to a court due to an applicant’s obligation to pay excessive
“preliminary expenses” of enforcement proceedings. The ECtHR stated that by
shifting onto the applicant the responsibility of financially securing the organization
of the enforcement proceedings, the State tried to escape its positive obligation to
organize a system for enforcement of judgments that is effective both in law and in
practice. In the light of the above considerations, the authorities’ stance of holding
the applicant responsible for the initiation of enforcement proceedings by requesting
him to bear the preliminary expenses, coupled with the disregard for his financial
situation, constituted an excessive burden and restricted his right of access to a court
to the extent of impairing the very essence of that right [3, par. 64-65].

Therefore, lack of flexible norms and standards providing efficient mechanism
of payments installment, deferral and exemption from prepayment of bailiff’s fees
jeopardizes access to a court under Art. 6 § 1 of the ECHR.

Another strong interrelation exists between the necessity to execute court
decisions and the requirement of a reasonable time of a trial in civil cases. Thus,
in the case Stadnyuk v. Ukraine the ECtHR reiterated that “the court proceedings
and the enforcement proceedings are stages one and two in the total course of
proceedings” [24, par. 21]. According to the established case-law of the ECtHR the
reasonable time of a trial includes execution of court decisions [9, par. 35].

In cases concerning violations of reasonable time-limits in the enforcement stage
the ECtHR has set out the basic standards to be applied in enforcement proceedings
at national level in Contracting States. It is stated, in particular, that “enforcement
proceedings should by their very nature be expeditious” [8, par. 23]; its length should
be assessed “in the light of the circumstances of the case and with reference to the
following criteria: 1) the complexity of the case, 2) the conduct of the applicant;
3) the conduct of the relevant authorities; 4) what was at stake for the applicant in
the dispute” [20, par. 110]. However a violation of domestic statutory time-limits of
enforcement proceedings does not automatically amount to a breach of the ECHR [5,
par. 67], since “a delay in the execution of a judgment may be justified in particular
circumstances, but the delay may not be such as to impair the essence of the right
protected under Art. 6 § 1 of the ECHR” [15, par. 27].

The ECtHR always emphasizes the State’s responsibility to ensure effective
enforcement proceedings. Thus, according to the ECtHR, “irrespective of whether
a debtor is a private or a State-controlled actor, it is up to the State to take all
necessary steps to enforce a final court judgment, as well as to, in so doing, ensure
the effective participation of its entire apparatus” [18, par. 37], because “the State has
an obligation to organize a system of enforcement of judgments that is effective both
in law and in practice” [10, par. 84]. As to the ECtHR, its objective is “to consider
whether the measures taken by the national authorities to have the decisions
concerned executed were adequate and sufficient” [11, par. 44].

At the same time one should distinguish between cases where the debtor in
enforcement proceedings is a private person and those where the debtor is the State.
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In first case, State’s obligation under the ECHR is limited to “providing the
necessary assistance to the creditor in the enforcement of the respective court
awards” [18, par. 37]. In such situations the ECtHR examines “whether measures
applied by the authorities were adequate and sufficient and whether they acted
diligently in order to assist a creditor in execution of a judgment” [18, par. 38]. For
instance, the State cannot be held responsible for non-enforcement of domestic court
decision caused by debtor’s indigence “unless and to the extent that it is imputable
to the domestic authorities, for example, to their errors or delay in proceeding with
the enforcement” [4, par. 87].

Another approach is adopted in cases where the person receives a final
judicial decision against the state. The ECtHR considers that “the burden to
ensure compliance with a judgment against the State lies primarily with the State
authorities starting from the date on which the judgment becomes binding and
enforceable” [5, par. 67]. Furthermore, neither ‘the complexity of the domestic
enforcement procedure or of the State budgetary system’ nor ‘the lack of funds or
other resources’ can justify non-execution of court decisions in such situation [5,
par. 70].

A similar approach applies also when it comes to the execution of final court
decisions rendered against entities that do not enjoy ‘sufficient institutional and
operational independence from the state’. In spite of the fact that such state-
controlled companies can operate as a private entity, the State is responsible for
non-enforcement of domestic court decisions against them. Moreover, “the fact that
the State sold a large part of its share in the company it owned to a private person
could not release the State from its obligation to honour a judgment debt which
had arisen before the shares were sold” [18, par. 37]. In such cases the State must
guarantee an execution of court decisions by new owner.

The ECtHR also emphasized a simplified procedure of initiation of enforcement
proceeding of domestic court decisions against the State and stated: “a person who
has obtained a judgment against the State may not be expected to bring separate
enforcement proceedings. Where a judgment is against the State, the defendant State
authority must be duly notified thereof and is thus well placed to take all necessary
initiatives to comply with it or to transmit it to another competent State authority
responsible for compliance. This especially applies where, in view of the complexities
and possible overlapping of the execution and enforcement procedures, an applicant
may have reasonable doubts about which authority is responsible for the execution
or enforcement of the judgment. Nevertheless, a successful litigant may be required
to undertake certain procedural steps in order to recover the judgment debt, be it
during a voluntary execution of a judgment by the State or during its enforcement
by compulsory means. Accordingly, it is not unreasonable that the authorities request
the applicant to produce additional documents, such as bank details, to allow or
speed up the execution of a judgment. The requirement of the creditor’s cooperation
must not, however, go beyond what is strictly necessary and, in any event, does not
relieve the authorities of their obligation under the ECHR to take timely and ex
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officio action, on the basis of the information available to them, with a view to
honouring the judgment against the State” [1, par. 21-22].

In order to understand the nature of the requirement to enforce final court
decisions one should take into account the interpretation of this guarantee provided
by the ECtHR in the context of some other conventional rights as well. Thus,
according to Art. 1 of 1** Additional Protocol to the ECHR every natural or legal
person is entitled to the peaceful enjoyment of his possessions. In the judgment
delivered in the case Burdov v. Russia the ECtHR reiterated that “a ‘claim’ can
constitute a ‘possession’ within the meaning of Art. 1 of 1** Additional Protocol to
the ECHR if it is sufficiently established to be enforceable”. Since the court decision
“provided the applicant with enforceable claims and not simply a general right to
receive support from the State” 5, par. 70], the ECtHR considered impossibility of
execution of domestic court decision to be an interference with the right to peaceful
enjoyment of possessions.

Another article relevant in the context is Art. 13 of the ECHR which enshrines
the right to an effective remedy. In the case Kudla v. Poland the ECtHR pointed
out that “the time has come to review its case-law in the light of the continuing
accumulation of applications before it in which the only, or principal, allegation is
that of a failure to ensure a hearing within a reasonable time in breach of Art. 6
§ 1. The growing frequency with which violations in this regard are being found
has recently led the ECtHR to draw attention to ‘the important danger’ that
exists for the rule of law within national legal orders when ‘excessive delays in
the administration of justice’ occur ‘in respect of which litigants have no domestic
remedy’ ” [16, par. 148]. In recent case-law ECtHR finds a violation of Art.6 § 1 as
well as Art. 13 of the ECHR whenever the right to a fair trial within a reasonable
time was infringed and there was no effective remedy available to the aggrieved
person at the national level.

Failure to comply with court decisions delivered in particular categories of
cases, such as cases concerned with the removal of the child, may be considered as
a violation of Art. 8 of the ECHR which establishes the right to respect for private
and family life. In such cases the ECtHR sometimes does not evaluate a violation of
Art. 6 of the ECHR, instead paying pre-eminent attention to Art. 8 of the ECHR.
In the case Sylvester v. Austria the ECtHR noticed that “while Art. 6 affords a
procedural safeguard, namely the ‘right to a court’ in the determination of one’s
‘civil rights and obligations’, Art. 8 serves the wider purpose of ensuring proper
respect for, inter alia, family life. The difference between the purpose pursued by the
respective safeguards afforded by Art. 6 and Art. 8 may, in the light of the particular
circumstances, justify the examination of the same set of facts under both Articles”
[25, par. 76—77].

In this case the ECtHR considered that it is not necessary to examine the
question of non-execution of court decision in the context of Art. 6 § 1 of the ECHR
since the lack of respect for family life was caused by non-execution of the return
order and this fact was examined in terms of Art. 8 of the ECHR [25, par. 77]. In
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other cases the ECtHR also examines a complaint about non-enforcement of court
decision concerning the applicants’ right to have contact with a child or court
decision to grant the applicant the custody of the child solely under Art. 8 of the
ECHR [19, par. 65; 23, par. 54—56] or considers the complaint under Art. 6 of the
ECHR to be part of the complaint under Art. 8 of the ECHR.

The above analysis of ECtHR’s case-law allows to conclude that the ECtHR
interprets the requirement for execution of final court decisions at least in the con-
text of several conventional rights: two of them — the right to a fair trial (Art.6
§ 1) and the right to an effective remedy (Art. 13) — have procedural nature, and
the other ones — the right to right to peaceful enjoyment of possessions (Art. 1 of 1%
Additional Protocol to the ECHR) and the right to respect for private and family
life (Art. 8) — are substantive in nature. However, Art. 6 § 1 of the ECHR should be
regarded as the basic one; the interpretation and elaboration thereof by the ECtHR
allows for the development of the main standards of enforcement proceedings.

2. The problem of non-enforcement of court decisions in cases Yuriy Nikolaevich
Tvanov v. Ukraine and Burmych and Others v. Ukraine. As it was noted above, the
problem of non-enforcement of court decisions in Ukraine was recognized as a
systemic one by the ECtHR in its pilot judgment in the case Yuriy Nikolaevich
Tvanov o. Ukraine, where the ECtHR found violations of Art. 6 § 1, Art. 13 and Art. 1
of Protocol No. 1 to the ECHR. In this case the applicant retired from the Ukrainian
Army and was entitled to a lump-sum retirement payment and compensation for his
uniform, but the payments were not made to him on his retirement which made him
seek recovery of the debt in the court. The court allowed his claim in full but the
court decision remained partially unenforced: at first — due to the lack of funds in
the debtor’s bank accounts and later on — due to insufficient budgetary allocations
for such payments and also the fact that the forced sale of assets belonging to
military units was prohibited by the law.

This case concerned two repetitive problems in the national legal system of
Ukraine: firstly, undue delay in enforcement of final court decisions where the debtor
is the state or public enterprise; secondly, absence of effective remedy for protection
of the right to a fair trial and enforcement of court decisions within a reasonable
time. The ECtHR agreed that lengthy delays in execution of final national court
decisions were “caused by a variety of dysfunctions in the Ukrainian legal system”,
in particular, “the lack of budgetary allocations, the bailiffs’ omissions and the
shortcomings in the national legislation [...], authorities’ failure to take specific
budgetary measures, the introduction of bans on the attachment and sale of property
belonging to State-owned or controlled companies [...]. The ECtHR noted that the
above-mentioned factors were all within the control of the State, which has failed
so far to adopt any measures aimed at improving the situation, despite the Court’s
substantial and consistent case-law on the matter”. Given these circumstances, the
ECtHR pointed out that the “situation in the present case must be qualified as
resulting from a practice incompatible with the ECHR. The structural problems
with which the ECtHR is dealing in the present case are large-scale and complex in
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nature. They prima facie require the implementation of comprehensive and complex
measures, possibly of a legislative and administrative character, involving various
domestic authorities”. Under this judgment Ukraine was given a year “to set up
an effective domestic remedy or combination of such remedies capable of securing
adequate and sufficient redress for the non-enforcement or delayed enforcement of
domestic decisions, in line with the ECHR principles as established in the ECtHR’s
case-law” [28, par. 84—88, 94].

In response to the ECtHR’s pilot judgment Ukraine adopted the law “On State
Guarantees of the Enforcement of Court Decisions” of 05 June 2012 which was to
establish specific State guarantees in this respect, namely a compensation for the
delays in the enforcement of court decisions awarding payments or obliging the
debtor to take certain actions relating to property, and the debtor of which is a
state body, state enterprise, institution, organization, a legal entity, whose property
cannot be sold in accordance with the law. Pursuant to this law the State Treasury
of Ukraine is responsible for the enforcement of court decisions delivered by national
courts against state bodies and state enterprises. If the decisions remain unenforced
for a period exceeding 3 months, the State shall compensate 3 per cent of the
outstanding debt per year. However, these guarantees are limited by the amount of
funds allocated for the purpose according to the Budget for each year.

It is obvious that this Law is not able to solve the problem because the State
has taken responsibility for ensuring the enforcement of only a limited number of
court decisions and the remedy provided is not judicial one and therefore it does
not allow to take into account all the relevant circumstances of each particular
case. Attention should also be drawn to the amount of compensation. In its case-
law the ECtHR consistently notes that “the level of compensation must not
be unreasonable in comparison with the awards made by the ECHR in similar
cases” |5, par. 99], and this is one of the criteria by which the ECHR reviews the
effectiveness of compensatory remedies in cases concerned with excessive length
of proceedings. The Law of Ukraine “On State Guarantees of the Enforcement
of Court Decisions”, however, sets up a fixed amount of compensation which is
unjustified and disproportionate in comparison to the compensation awarded by
the ECtHR. In view of the above, the proposed compensation mechanism cannot
be considered as an effective remedy for the protection of the right to execution of
a court decision within a reasonable time under Art. 6 § 1 and Art. 13 of the ECHR
and the case-law of the ECtHR.

It should be noted that the state turned out to be unable to fulfill its obligations
even under the Law mentioned above which resulted in substantial debt. According
to Art. 19 of the Law of Ukraine “On the State Budget of 2018”, the Cabinet
of Ministers of Ukraine is entitled to restructure actual debts amounting to
7 544 562 370 UAH under court decisions, the execution of which is guaranteed
by the state, as well as under the decisions of the ECtHR against Ukraine. The
debts will be restructured through issuing financial Treasury bills with up to
7-year maturity, with 1 year of deferred payments and 9.3 % yield per annum. This

ISSN 2414-990X. Problems of legality. 2018. Issue 142 63



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

mechanism was proposed as an alternative remedy for protection of the right to
execution of court decisions within a reasonable time. However, according to the
Government, no one interested person has yet applied for the mentioned mechanism
[4, par. 126].

The Committee of Ministers has repeatedly had to address the mentioned
remedies, and as a result has worked out a set of measures to be taken by Ukraine in
order to overcome the crisis under consideration. In particular, there was proposed
the three-step strategy including (1) “calculation of the amount of debt arising
from unenforced decisions”; (2) “introduction of a payment scheme with certain
conditions, or containing alternative solutions, to ensure the enforcement of still
unenforced decisions”; (3) “introduction of the necessary adjustments in the state
budget so that sufficient funds are made available for the effective functioning of
the above-mentioned payment scheme, as well as necessary procedures to ensure
that budgetary constraints are duly considered when passing legislation to prevent
situations of non-enforcement of domestic court decisions rendered against the State
or state enterprises” [7, par. 128]. However, subsequent practice of ECtHR against
Ukraine evidences that this strategy was never put into life and for this reason the
ECtHR had to renew the examination of applications in such cases due to failure
to provide effective domestic remedies. Estimates provided by the ECtHR reveal
that a total of about 29,000 lvanov-type applications have been submitted to the
ECtHR since the first application in 1999. Since the beginning of 2016 the ECtHR
has continued to receive a large number of such applications - over 200 per month
[7, par. 44].

Crucial in this regard for both Ukraine and the practice of the ECtHR was
the judgment in the case of Burmych and Others v. Ukraine of 12 October 2017
where the ECtHR took a fresh look at the problem of non-enforcement of pilot
judgments delivered against the States. The ECtHR revised its role in cases where
the respondent State has not introduced the measures recommended by the ECtHR
to solve the systemic problem. In this case, the ECtHR joined 5 applications in
one proceeding with 12 143 lvanov-type cases in which the applicants complained
about violation of Art. 6 § 1 of the ECHR regarding delayed enforcement of court
judgments delivered against the State. By this jugment the EctHR observes that
“it runs the risk of operating as part of the Ukrainian legal enforcement system
and substituting itself for the Ukrainian authorities in directing “appropriate and
sufficient redress for the nonenforcement or delayed enforcement of domestic
decisions”, as required under the fifth operative provision of the Ivanov judgment.
That task is not compatible with the subsidiary role which the ECtHR is supposed to
play in relation to the High Contracting Parties under Art. 1 (obligation to respect
human rights) and Art. 19 of the ECHR, and runs directly counter to the logic of
the pilot-judgment procedure developed by the ECtHR” [7, par. 155]. Pointing out
the importance of distributing tasks between the ECtHR and the Committee of
Ministers, the ECtHR observes that it “may assist the respondent State in fulfilling
its obligations under Art. 46 by seeking to indicate the type of measure that might
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be taken by the State in order to put an end to a systemic problem identified by the
ECtHR. However, it is for the Committee of Ministers to supervise the execution
of the judgment and ensure that the State has discharged its legal obligation under
Art. 46, including the taking of such general remedial measures as may be required
by the pilot judgment in relation to affording relief to all the other victims, existing
or potential, of the systemic defect found” [7, par. 144]. In this respect the ECtHR
notes that “the legal issues under the ECHR concerning prolonged nonenforcement
of domestic decisions in Ukraine were already resolved in the lvanov pilot judgment.
The ECtHR thereby discharged its function under Art. 19 of the ECHR [...]. In
accordance with the principle of subsidiarity, which underlies the whole ECHR
and not only the pilot judgment procedure, the matter treated by the Ivanov pilot
judgment, including the provision of redress for victims of the systemic violation of
the ECHR found in Ivanov, is a question of execution under Art. 46 of the ECHR”
[7, par. 197]. Based on the above the ECtHR decided that all applications mentioned
above should be dealt with in compliance with the obligation deriving from the pilot
judgment. As a result, the ECtHR stroke these applications out of the Court’s list
of cases and transmitted them to the Committee of Ministers in order for them to
be dealt with in the framework of the general measures of execution of the above-
mentioned loanov pilot judgment. Moreover, the ECtHR rules that it may strike
any future lvanov-type applications that may be lodged after the delivery of this
judgment, out of the list of its cases and transmit them directly to the Committee
of Ministers, except for those applications which are found to be inadmissible under
Art. 35 of the ECHR.

It should, of course, be pointed out that it was the case of Burmych v. Ukraine
when the ECtHR employed such a drastic measure for the first time and elicited
a number of criticisms from the ECtHR judges themselves. Thus, in their joint
dissenting opinion, the judges Yudkivska, Sajo, Bianku, Karakas, De Gaetano,
Laffranque and Motoc argue that “the present judgment has nothing to do with the
legal interpretation of human rights. It concerns a matter of judicial policy only, and
as such completely changes the well-established paradigm of the Convention system
[...]. The ECtHR cannot, on account of a heavy caseload, just cease to perform its
judicial tasks, leave the applicants in an unpredictable position and transfer the
judicial responsibility on to a political body which unfortunately has so far had
little impact on helping the respondent Government to properly execute the pilot
judgment and to enact general measures [7]. Amongst other arguments the following
are given. Firstly, the judges insist on the fact that the circumstances of those joined
12 134 applications have not been examined so their similarity cannot be established
for sure. Secondly, this judgment, in fact, denies future applicants’ right to access to
the ECtHR and justifies the ECtHR’s reluctance to consider the cases by reference
to its previous position regarding the functions of the pilot judgment procedure. In
such a context, the ECHR “appears to become a filtering body for the Committee
of Ministers” regarding future Ivanoo-type applications that can be struck out of
the list of cases and transmitted to the Committee of Ministers. “It would mean
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transferring the determination of human rights claims from a judicial authority, as
the Convention system requires, to a political body, albeit a collective one”. However,
“this seems to be in clear contradiction with the changes introduced in 1998 by
Protocol No. 11. That Protocol explicitly abolished any competence on the part of
the Committee of Ministers to decide on violations of the ECHR, and retained only
the Committee’s competence as to the execution of the judgments of the ECtHR”.
Thirdly, bureaucratic reasons of “reducing the burden on the ECtHR” underlie the
judgment under consideration and leave the applicants in a state of legal uncertainty
as instead of obtaining the ECtHR judgment in their cases they, in fact, “will have
to wait sine die for a political monitoring mechanism of the domestic reforms” [7].

In our opinion, arguments can be found both for and against such a judgement
of the ECtHR, and it can hardly be unambiguously assessed, but it is obvious
in this context that Ukraine must abide its obligations and ultimately fulfill the
requirements of the ECtHR’s pilot judgment regarding the introduction of effective
remedies of the right to a fair trial and enforcement of judgments within a reasonable
time, as well as to eliminate the drawbacks existing in the national system in order to
guarantee the right to a fair trial. Otherwise Ukraine puts itself at risk of having an
infinite series of payments of fair satisfaction with an endless series of applications.
It worth noting that some positive developments in this direction have already
been made due to legislation renewal concerning the system of enforcement of court
decisions and decisions of other bodies within constitutional reform of the judicial
system and related institutions, which should be addressed in more detail.

3. Reforming the model of execution of court decisions and enforcement
proceedings: main observations in search of efficiency. Depending on different criteria,
there have been offered different classifications of the models of enforcement of
court decisions and decisions of other authorities. A. Uzelac identifies court system
of enforcement, system of enforcement by the executive branch of government and
system of enforcement by private bailiffs [28, p. 8]. B. Hess distinguishes centralized
and decentralized systems of enforcement (dependent on the number of systems of
executive bodies (single or several)) and bailiff-oriented systems, court-oriented
systems, administrative systems and mixed systems of enforcement (dependent on
the place of authorities that enforce court decisions in the general system of state
bodies) [28, p. 8].

Numerous studies by the European Commission for the Efficiency of Justice
(CEPE)) [12] and review of foreign scientific publications show a tendency towards
“privatization” [28, p. 13] of the enforcement proceedings sector which manifests
itself in a growing number of states choosing mixed or private models of enforcement
proceedings. Similar tendencies can be seen in Ukraine. Since independence the
model of compulsory enforcement of court decisions in Ukraine has gone a long
way of formation and development and has been changed several times. It really
is a transformation of model of compulsory enforcement of court decisions and
decisions of other authorities at the national level. There used to be a judicial public
system of compulsory enforcement of court decisions inherited from the Soviet

66 ISSN 2414-990X. IIpobnemu 3axonnocmi. 2018. Bun. 142



Tsuvina T. A. Execution of court decisions in Ukraine: reforming the system in terms of the rightto a fair trial

Union according to which enforcement proceedings were implemented by bailiffs
attached to courts and controlled by them. Later, that model was transformed into
administrative public model under the Law of Ukraine “On the State Enforcement
Service” of 24 March 1998 according to which powers on enforcement proceedings
were delegated to the State Enforcement Service of the Ministry of Justice of
Ukraine. Now there are enough grounds to acknowledge the transformation of
domestic public model of enforcement proceedings into the mixed one. Now,
pursuant to Art. 1 § 1 of the Law of Ukraine “On Agencies and Persons Performing
Compulsory Enforcement of Court Decisions and Decisions of Other Authorities”,
the State Enforcement Service and private bailiffs, in the cases specified by the Law
of Ukraine “On the Enforcement Proceedings”, are entitled to carry out compulsory
enforcement proceedings of judgments and decisions of other authorities.

The state enforcement officer (bailiff) is the public agent and the civil officer
who acts both in the name of the state and under its protection while the private
bailiff is an independent professional, authorized by the state to carry out activities
for compulsory execution of court decisions in the order established by the law. The
citizen of Ukraine who has reached 25-year-old age with full legal high education,
good command of the state language, a 2-year work experience in the field of law
and who has passed a qualification examination can work as a private bailiff. The
Ministry of Justice of Ukraine regulates the activities of private bailiffs at the
legislative level. The person who intends to pursue a career of the private bailiff has
to take a training course and do an internship as well as a qualification examination
for the private bailiff through the anonymous automated testing system. On the
basis of successful passing an examination the Ministry of Justice of Ukraine issues
the person a certificate of the private bailiff so that he is granted the right to
perform his professional activity from the date of entering the data into the Unified
Register of Private Bailiffs of Ukraine. The private bailiff is obliged to insure civil
responsibility to the third parties prior to the beginning of his activity and entitled
to be remunerated for enforcing court decisions.

It is worth noticing that the national legislation proceeds from the unity of
state and private bailiffs’ tasks and principles of their activity, basic provisions of
legal protection and guarantees of implementation of their activities in terms of
compulsory execution of court decisions. Along with this, the competence of private
bailiffs is limited compared to that of the state bailiffs namely, the private bailiff
cannot enforce: (1) decisions on child removal and transfer, decisions granting
meeting with a child and removing obstacles in access to child; (2) decisions where a
debtor is the state, state authorities, the National Bank of Ukraine, local government
bodies, their public officials, the state and utility companies, institutions, the
organizations, legal entities in which the State possesses more than 25% of authorized
capital and/or which are completely financed by government or local budgets;
(3) decisions where a debtor is the legal entity whose compulsory sales of property
is prohibited by law; (4) decisions where a claimant is the state, public bodies;
(5) decisions of administrative courts and judgments of the ECtHR,; (6) decisions
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imposing actions regarding the state or municipal property; (7) decisions on eviction
and installation of natural persons; (8) decisions where debtors are the children or
incapacitated natural persons or persons whose civil capacity is limited; (9) decisions
on confiscation of property; (10) decisions the enforcement of which is vested by the
law directly on other bodies which are not bodies of compulsory enforcement. The
legislation also sets up other restrictions, for example, for the first year the private
bailiff cannot enforce court decisions according to which the amount to be recovered
is twenty and over million UAH or the equivalent amount of foreign currency.

Establishing the institution of private bailiffs resulted in decentralization of the
system of enforcement of court decisions. In our opinion, the specified changes are
positive, even in spite of the fact that private bailiffs cannot enforce domestic court
decisions where a debtor is the state, as they will reduce a burden of the state bailiffs
and the average time to enforce court decisions can be reduced as well.

Along with reforming the model of compulsory enforcement of court decisions
and decisions of other authorities, changes have also been made in the enforcement
proceedings directed to accelerate enforcement proceedings and increase its
effectiveness to provide everyone with the right to a fair trial. In general, legislative
definition of the concept of ‘enforcement proceedings’ reflects the ECtHR’s approach
which treats the latter as a part of judicial proceedings in terms of Art. 6 § 1 of the
ECHR. According to Art. 1 of the Law Of Ukraine “On enforcement proceedings”
enforcement proceedings are considered to be the final stage of the court proceedings,
and compulsory enforcement of court decisions and decisions of other authorities
(public officials) is the totality of all the actions of the authorities and persons aimed
at compulsory execution of court decisions.

Out of the most essential changes which the enforcement proceedings have
undergone the following most relevant ones should be noted. First of all, it
is a certain degree of digitalization of enforcement proceedings in the form of
introduction of obligatory electronic registers and the system of electronic auctions
during enforcement proceedings. The legislation provided facilities to create a data
processing system for exchange of information about enforcement proceedings in
order to accelerate finding the debtor’s property and to monitor bailiffs’ activity.
From now on, registration of writs of executions, documents on enforcement
proceedings and records of execution actions has to be carried out in the automated
system which is designed, on the one hand, to provide objective and impartial
distribution of writs of execution between the state bailiffs, and, on the other
hand, to keep the parties of enforcement proceedings informed about the process.
Also it serves as the unified database and archive of enforcement proceedings and
documents, access to which is free.

An integral part of the automated system of enforcement proceedings is the
Unified Register of Debtors. This Register constitutes systematic database that
serves several purposes, namely (a) it allows everyone to check the creditworthiness
of his future counter party by providing free access to information about unperformed
pecuniary obligations in real time; (b) it helps to prevent disposition of property in
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Jfraudem creditorum (if a debtor listed in the Register applies to notaries or other
registration authorities with a view to close a transaction for disposition of his
property but at the same time there is no information on the arrest of his property
or money, the above mentioned authorities have to refuse the registration and
inform the bailiff about the property debtor wanted to dispose of. Conversely the
transaction is null and void).

Within the tendency of digitalization, it was established that the forced sale of
debtor’s property has to be conducted exclusively at the electronic auction in the
following cases: if the value of property to be sold exceeds 50 minimum wages or if
real estate, vehicles, air, sea and river crafts (irrespective of their value) are to be
sold.

Secondly, from now on, the legislation does not provide the debtor with the
time for voluntary execution of the court decision, but starts the procedure of
compulsory execution as soon as the enforcement procedure is opened which
automatically results in placing the obligation to pay executive fees or the private
bailiff’s fees on the debtor. On the one hand, the specified changes are directed at
preventing concealment of property by the debtor within the time provided for
voluntary execution of the court decision but, on the other hand, in our opinion,
such provisions invalidate the rights of the debtor acting in good faith for voluntary
independent performance of the court decision in order to avoid incurring additional
costs such as covering the bailiff’s fees.

Thirdly, the creditor is obliged to prepay the bailiff’s fees. The amount of
advanced payment adds up to 2% of the amount subject to collecting but no
more than 10 minimum wages, or one minimum wage (for natural persons) or two
minimum wages (for legal entities) in decisions on non-pecuniary claims or decisions
granting security for a claim.

Creditor is exempted from advance payment according to the decisions on wage
recovery, return to work and on other requirements following from employment
relationship; calculations, entitlement, recalculation, implementation, granting,
receiving of pension payments, social payments to disabled citizens, payments
for obligatory state social insurance, payments and privileges to children of war,
other social payments, surcharges, social services, help, protection, privileges;
indemnification caused by a mutilation or other damage of health or the death
of the natural person; collecting alimony; compensation of the pecuniary and/or
moral damage inflicted as a result of a criminal offense. Public authorities, disabled
veterans, disabled people of T and II groups, authorized representatives of disabled
children and incapacitated disabled people of I and II, citizens who were injured
due to the Chernobyl accident are also exempted from prepayment. In case of
enforcement of the decision of the ECtHR the advance payment is not paid either.

In our opinion, such legislative provisions may constitute significant barriers
to access to the court, as it may lead to unjustified obstacles to the opening of
enforcement proceedings on the grounds of failure to prepay bailiff’s fees, because
the legislation does not provide the exemption from the obligation to prepay on the
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grounds of creditor’s low-income, or due to fact that the amount to be pre-payed
is disproportionately large compared to creditor’s income. Neither the payment in
installments nor deferred payment is permitted. The ECtHR addressed such issues
in the case of Apostol v. Georgia noting that in order to determine whether or not a
person enjoyed the right of access to court in case of obligation to pay “preliminary
expenses” of enforcement proceedings, “amount of the fees requested is to be assessed
in the light of the particular circumstances of a given case, including the applicant’s
ability to pay them, and the phase of the proceedings at which that restriction has
been imposed”. In the present case, “the impugned financial restriction was not
imposed on the applicant either at first instance or at the appellate stage of the trial,
and could not therefore be regarded as being related to the merits of his claim or its
prospects of success, considerations which might justify restrictions on the right of
access to a court”. Consequently, “the imposition of the obligation to pay expenses in
order to have that judgment enforced constitutes a restriction of a purely financial
nature and therefore calls for particularly rigorous scrutiny from the point of view
of the interests of justice”. The ECtHR notes that any provision of the national
legislation in this case “defines what proportion of the enforcement-related expenses
is to be borne by the creditor, and for what measures. Nor does it follow from the
Enforcement Act that the expenses initially borne by the creditor are to be fully
reimbursed after the enforcement. In their letters to the applicant, the enforcement
authorities did not clarify those issues any further. They did not specify how much
the applicant had to pay or in respect of what enforcement measures. As to the
applicant’s declaration of his lack of means, it was left unanswered”. The ECtHR
believes that “by shifting onto the applicant the responsibility of financially securing
the organisation of the enforcement proceedings, the State tried to escape its positive
obligation to organise a system for enforcement of judgments that is effective both in
law and in practice. In the light of the above considerations, the authorities’ stance
of holding the applicant responsible for the initiation of enforcement proceedings by
requesting him to bear the preliminary expenses, coupled with the disregard for his
financial situation, constituted an excessive burden and restricted his right of access
to a court to the extent of impairing the very essence of that right” [3, par. 56—65].
Therefore, lack of flexible norms and standards to provide an efficient mechanism
of payments installment, deferral and exemption from prepayment of bailiff’s fees
jeopardizes access to the court under Art. 6 § 1 of the ECHR.

Fourthly, the legislative changes also affected the timing of enforcement
proceedings. Thus, the general period of submission of enforcement documents,
(previously, one year) was increased, and from now on enforcement documents
may be submitted to compulsory enforcement within three years, except for the
certificates of labor dispute commissions and writs of execution where the creditor is
the state or a state body that can be subjected to enforcement within three months.

Moreover, if the bailiff used to be obliged to enforce proceedings within six
months from the date of the ruling on the opening of enforcement proceedings, and
in the case of a non-pecuniary decision — within a two-month period, there is now no
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regulation of the time limits for enforcement proceedings at all. The only reference
is made in Clause 2 of Part 1 of Art. 37 of the Law “On Enforcement Proceedings”,
according to which a writ of execution is returned to the creditor, if the procedures
taken by the bailiff during the year on the search for the debtor’s property proved to
be unsuccessful. In our view, when assessing the reasonable amount of time limits for
enforcement proceedings, one should proceed from the position of the ECtHR and
the criteria developed to assess the reasonable terms of the trial, as noted above. At
the same time, the absence of statutory time limits for enforcement proceedings may
entail the risk of delaying the enforcement proceedings by state bailiffs, since the
legislation at all does not provide any guidelines in this respect, which is especially
dangerous when enforcing decisions on cases concerning family legal relations, for
example, on cases relating to removal of a child, etc.

Fifthly, another enhancement concerns the collection of regular payments: the
creditor is entitled now to send an writ of execution directly to the enterprise,
institution, organization, individual entrepreneur, an individual who pays the
debtor his salary, pension, scholarship and other income with the simultaneous
filing of an application where the following is stated: (1) the details of the bank
account to which the funds should be credited; (2) the surname, name, patronymic
of the creditor, details of the document certifying his identity. If there are arrears
on the writ of execution on regular payment recovery or the debtor objects to its
amount, the creditor has the right to present the writ of execution for compulsory
enforcement. Enterprises, institutions, organizations, individuals-entrepreneurs and
natural persons, upon the creditor’s request, are obliged to make deductions from
the debtor’s respective income in the amount specified by the writ of execution.
This innovation should be considered positive, since it simplifies the procedure for
applying court decisions to execution in certain cases, and enables avoiding excessive
formalities and unnecessary expenses.

At the same time, the lack of simplifying executive mechanisms of enforcement
proceedings in relation to writs of execution where the debtor is the state, causes
serious concerns and was recognized as a systemic problem in the practice of the
ECtHR, according to which, in this category of cases, it is expedient to automatically
send writs of execution directly to the enforcement authorities. The changes
introduced in enforcement proceedings not only ignored the position of the ECtHR
in this regard, but they even did not exempt the creditor from the obligation to
pay advance payments in all cases where the debtor is a state. In this context,
imperfection of other provisions of the legislation that make it impossible to enforce
court decisions becomes another reason for concern. For example, a writ of execution
is returned to the creditor if the law imposes a prohibition on foreclosure on the
debtor’s property or funds and if he does not have any other property or funds that
can be recovered. One of the grounds for suspending enforcement is moratorium
on foreclosure on the assets of the debtor for the obligations of railway enterprises,
the property of which is located on the territory of the anti-terrorist operation and
where the state authorities temporarily fail to exercise their powers.
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Sixthly, the new legislation is characterized by more severe sanctions for non-
enforcement of court decisions. In particular, pursuant to Art. 75 of the Law of
Ukraine “On Enforcement Proceedings” in case of failure to enforce without a
valid reason and within the time specified by the bailiff a decision imposing an
obligation on the debtor to execute certain actions or a decision on renewal at
work, the bailiff imposes a fine on the debtor-a natural person in the amount of 100
minimum incomes of citizens exempt from tax, on officials — 200 minimum incomes
of citizens exempt from tax, on a debtor-a legal entity — 300 minimum incomes of
citizens exempt from tax and sets a new period for enforcement proceedings. In case
of a repeated non-performance of a decision by the debtor without valid reasons,
the bailiff in the same order imposes on him a fine in double amount and reports
to the bodies of pre-trial investigation about a commission of a criminal offense.
Indeed, Art. 382 of the Criminal Code of Ukraine establishes criminal liability for
non-performance of court decisions, although this norm was hardly ever applied in
practice until this time.

The enforcement proceedings have undergone other changes too, for example,
there have been introduced the debtor’s obligation to file a declaration of income
and property; the assessment of the value of property is made with the mutual
consent of the creditor and the debtor, and only if they fail to reach an agreement,
evaluation of the property is carried out by another person; the bailiff is obliged to
immediately arrest the property of the debtor as soon as the enforcement proceedings
are opened etc.

As we can see, most of the latest changes in legislation of Ukraine are aimed
at enhancing the transparency of enforcement proceedings and accelerating the
latter in order to ensure the right to a fair trial, which is a very positive trend.
However, in our opinion, these changes can only potentially improve the situation
with enforcement of court decisions where debtors are private individuals and legal
entities, as, in fact, none of them are directly concerned with solving the systemic
problem of non-enforcement of court decisions against the state. Taking this into
account, we observe that there is an urgent need for introducing effective remedies
into the national legislation to ensure the right to a fair trial and enforcement of
court decisions within a reasonable time pursuant to Art. 6 § 1 and Art. 13 of the
ECHR.

4. Effective remedies for the right to enforcement of court decisions within a
reasonable time: in search of a domestic model. At present, the most important task
for the government according to the judgements Yuriy Nikolaevich Tvanov v. Ukraine
and Burmych and Others v. Ukraine is to provide effective remedies for the right to
a fair trial within a reasonable time in accordance with the principle of subsidiarity
by which the obligation to protect human rights and freedoms, the implementation
of the ECtHR'’s guarantees is vested on the State at national level in the first place,
before applying to the ECtHR.

It should be noted that this issue has been addressed in the case-law practice
of the ECtHR against different states so the ECtHR worked out certain criteria of
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the effectiveness of remedies for the right mentioned above which are as follows:
(1) a remedy is “effective” if it allows for an earlier decision by the courts to
which the case has been referred or for the aggrieved party to be given adequate
compensation for the delays that have already occurred; (2) a remedy designed
to expedite the proceedings in order to prevent them from becoming excessively
lengthy is the most effective solution, because it does not merely repair the breach a
posteriori, as does a compensatory remedy; (3) the best solution is combination
of two types of remedy, one designed to expedite the proceedings and the other
to afford compensation; (4) a remedy should apply to both pending proceedings
and proceedings on which decisions were delivered; (5) a remedy should allow
compensation for both moral and material damage; (6) the level of compensation
must not be unreasonable in comparison with the awards made by the Court in
similar cases; (7) a remedy should apply to both court trial stage and the enforcement
of court decisions [29, p. 257—258]. It is obvious that neither the Law of Ukraine
“On State Guarantees for the Execution of Judgments” of 5 June 2012 mentioned
above nor the Government’s proposals to restructure debt by issuing Treasury bills
meet the specified efficiency criteria of effectiveness, as the ECtHR itself and the
Committee of Ministers emphasized. Therefore, in this respect, we should address
positive experience of foreign states (Italy, Poland, Moldova, Croatia, Slovenia, etc.)
in terms of their introduction those remedies, which proved to be effective.
Having analyzed the legislation of foreign states, we can distinguish two groups
of such remedies dependent on the purpose: accelerating (or preventive) and
compensatory. The purpose of the former ones is to affect the time of hearing the case
by submitting a special application, a complaint or a request for expedited hearing
the case, for appointing a time limit for hearing the case or stating the actions to
be done (the application is addressed to court chairman or a higher court). These
remedies serve to prevent a violation of the reasonable time of court proceedings
when the proceedings are still pending. The purpose of compensatory remedies is to
award a compensation for the violation of reasonable time of court proceedings or
enforcement proceedings that has already happened. Such compensation is awarded
by a court of first instance or appellate court. At the legislative level, in most
foreign countries, there are both types of remedies which seems to be more effective
compared to only one of them operating. As a rule, cases of this category fall into
the jurisdiction of general courts, and the object of judicial protection here is not
only the length of court proceedings, but also the time of enforcement proceedings.
Therefore, in our opinion, we should focus on preventive remedies for accelerating
court proceedings or enforcement proceedings rather than on compensatory ones.
It is obvious that a compensatory remedy itself cannot solve a systemic problem of
non-enforcement of court decisions in Ukraine. Undoubtedly, given that, in most
cases, the ECtHR finds a violation of Art. 6 § 1 and Art. 13 of the ECHR due to
non-enforcement of judgments where the debtor is a state, it is simply not possible
to overcome the specified systemic problem without the introduction of effective
mechanisms for regulating the issue. In view of the above, we believe that it is
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expedient to introduce a set of remedies that will include both judicial compensatory
remedy in cases where the violation of the right to enforce a court decision within
a reasonable time has already taken place and preventive remedy, which is of a non-
judicial nature, and involves effective budget regulation in order to prevent future
delays in enforcement of court decisions the debtor to which is the state or state
authorities.

Conclusions. The analysis of the reform of enforcement proceedings in Ukraine
through the prism of guarantees of the right to a fair trial allows us to generally
approve legislative initiatives to bring the norms of the national legislation in line
with international standards in this respect. In this context, the transition to a mixed
system of enforcement of court decisions with the introduction of private bailiffs,
digitalization of enforcement proceedings, simplified procedure of recovering debts
in certain cases, etc., aimed at accelerating enforcement proceedings and increasing
its efficiency, requires special attention. However, the systemic problem of ensuring
the enforcement of court decisions where the debtor is the state and state-owned
enterprises remains unsolved, which has repeatedly been addressed by the ECtHR in
its judgements against Ukraine. Therefore, at present, the priority task in this respect
is to introduce complex effective remedies at the national level for the enforcement
of court decisions within a reasonable time, which would combine both preventive
and compensatory elements.
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BukonaHHd cynoBUX pilleHb B YKpaiHi: ped)opMyBaHHS CHCTEMHM Kpi3b IPU3MY IpaBa Ha
crpaBe/JIUBUI Cy/1I0BU PO3TIS]

Kpisv npusmy eumoz npasa na cnpaseinusutl cyoosuil posaisd, saxpinaenozo ¢ n. 1 cm. 6 EKILI,
PO3ZSHYMO YKPATHCOLKY MOONb BUKOHABYOZ0 NPOBAONCEHHS, KA HEWO00ABHO 3A3HANA ICMOMHUX 3MiH
Y pesyavmami KoHcmumyuitnoi pegopmu y cepi npasocydds ma cymixcuux incmumymis. Oxpemo
npoananizoearo ninomue piuenns €CIIJI «FOpiii Mukonaiiosuyu lseanoe npomu Yxpainus ma piwenus
«Bypmuu npomu Yepainus, 6 asxux €CILI xoncmamyseas HassHicms HA HAUIOHATLHOMY PIBHT CUCTEMHOT
npoOIeMU HeBUKOHANNS CYOOBUX Pillend, 6 AKUX OOPICHUKOM GUCTYNAE Oepicasa abo depicasui nio-
npuemcmea. 3asnauena npooiema 3ymosiena bazamovma HedoniKamu yYKpaincokoi npasoeoi cucmemi,
30Kpema, bpaxom 6100xcemuux Kowmis, 6e30isavnicmio 3 60Ky 0epicasnux 6uUKoHasyis, eexmamu Haui-
OHANLHOZ0 3aKOHOOABCMBA, HEGICUTNIMAM NEGHUX NPEBEHMUCHUX 3AX00i8 3 Memol0 3a0esneuumu euKo-
Hanmst cyOoBUX PllueHd Y 3a3HAUeHill Kamezopii cnpas.
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LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

Kpumuuno ouiniolomocss 0cnosmi nacriioxu pegopmyeanis CUCMeMU 0p2aiié GUKOHAHHS CYOOBUX
piwens ma npoyedypHUX NPasUL BUKOHABYO020 NPOBAONCEHHS, 30KPEMA: 66€0CHH S NPUBAMHUX BUKOHABYIE
ma mpancgopmauis nyoaumnoi MoOeni 6UKOHABU020 NPOBAONCeHHs Y 3MIULANY, a MaKoxc il nodarvuia
Oeuenmpanisauis; e1exmponizauis 6UKOHABU020 NPOBAONCEHH BHACTIOOK CMEOPEHH ABMOMAMUI0BAHOT
CUCmeMU BUKOHABU020 NPOBAONCEHHS, EOUN0Z0 PEECMPY OOPICHUKIE MA eLeKMPOHHOI CUCTIeMU TOPZi6;
86e0ens. NPoYeOYpU ABAHCYBAHHs BUMPAT BUKOHABY0Z0 NPOBAdcerst Kpedumopom mowo. O6rpyn-
mosano no3uuiio, 6i0nosiono 0o AKoi Hauionalvhe 3aKonodascmeo Ykpainu nompebye nooamwuux 3min
0ast sukonanmns Ykpainoio ceoix misxcnapoonux 30606 °ssamnn. 3oxpema, neobxiono sabesnevumu na naui-
OHALHOMY PI6HI ehekmueHi 3acobu NPAso6ozo 3aXUCTY NPABA HA CNPABEOIUBULL CYOOBULL PO321i0 Mma
BUKOHANHSL CYOOBUX PIULEHb Y PO3YMHT CMPOKU 6i0n06ioHo 0o eumoez cm. 13 EKILI, axuil mae noconyseamu
npesenmusHi ma KOMNeHcamopi el1emMenHmu.

KmouoBi cioBa: npaBo Ha CIPaBeIMBUIT CYIOBUN PO3TJISJ; BUKOHAHHSI CYIOBHUX pillleHb;
BUKOHABYE MPOBA/IKEHHS; MOJIEJIb BUKOHABYOTO TPOBA/KEHHST; JIEPXKABHII BUKOHABEI[b; MTPUBATHUI
BUKOHABEIb; PO3YMHI CTPOKU CYJIOBOTO PO3TJISIALY; eheKTUBHI 3ac00U 3aXUCTY.
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