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THE RIGHT TO A FAIR TRIAL
AND A MODERN CIVIL PROCEDURE MODEL

In the article the author tries to depart from the previous conventional approach according to
which the model of civil procedure is characterized only as adoversarial one. The author’s approach to the
definition of model of civil procedure is based on the requirements of art. 6 (1) ECHR and the judgments
of the Court, where the content and the scope of the right to a fair trial are determined. Abovementioned
has allowed to conduct a complex study and to analyze the institutional, structural-functional, substantive,
and procedural features of such model.

From the institutional point of view civil procedure should involve the judicial activity of courts
directly integrated into the Judicial System of Ukraine, other jurisdictional bodies as well as enforcement
bodies. This order is internally structured and covers both disputable and “conditionally” disputable
proceedings and law-enforcement procedures, as well as stages of logical and functional character. In
this regard, despite the existence of three procedural codes in Ukraine civil, economic and administrative
proceedings should be included to a single civil procedure and, accordingly, be carried out in compliance
with the fundamental principles of fair trial. The latter provide, firstly, that the access to jurisdictional and
enforcement bodies should not be burdened by excessive legal or economic obstacles. Secondly, the case
hearing should occur in compliance with the due (fair) procedure. Thirdly, the hearing should be public.
Fourthly, there should be reasonable time of a trial and execution. Fifthly, the jurisdictional body should
be independent, unbiased and established by law. Sixthly, enforcement of decisions of jurisdictional bodies
should be carried out without undue delay.

Civil procedure is considered to be the order for resolving civil cases according to the fundamental
principles of fair trial, which is taken by courts in civil, economic and in certain occasions, administrative
proceedings as well as, jurisdictional bodies and execution of court decisions by bailiffs and other
authorities which make an execution of court judgments and decision of other authorities.

Keywords: model of civil procedure; «court» and «the right to a court» in the practice of the
European Court of Human Rights, civil proceedings and law-enforcement procedures, civil rights and
obligations, fundamental principles of fair trial.
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IIpaBo Ha cnpaBemauMBoe cylAeGHO€ PacCMOTPEHHE M COBPEMEHHas MOJE]b TIPa’KIaHCKOro
npouecca

B cmamve asmop noumaemcs: omotimu om 00uwenpunamozo nooxood, 6 COOMEEmMCmeu ¢ Komopoim
6 0CHOBY XAPAKMEPUCTIUKI MOOCIU 2ZPANCOANCKOZ0 NPOUECCa 3aKAA0bIBATOMCS UL COCMA3AMENLHbIC
Hauana, u npednazaem Hoeviil, 6 COOMEEMCMEUL ¢ KOMOPbIM HeoOX00UMO UCX00umv u3 mpebosanuti n. 1
cm. 6 EKIIY u pewenuii ECITY omnocumenvno codepicanus u cepvl npuMenenus npasa na cnpaseo-
aueoe cyoebioe paccmompenie. Imo no3eoaul0 NPOGECMIL KOMINIEKCHOE UCCACO08ANUE U NPOAHANUIUDO-
6aMb UHCIUMYUUOHALLHDLE, CIMPYKMYPHO -PYHKUUOHATDHDLE, NPEOMEMHDLC U NPOUEOYPHBIE 0COOeHHOCTI
maxot mooenu.

Hncmumyuuonanvio, no MHeHuo aemopd, pajcoanckutl npouecc 00JNCeHn GKIOUams Kax 0es-
meavHocmy cydos, HenoCPeOCMBEHHO UHMEZPUPOBAHHBIX 6 CYOeOHYto cucmemy Ykpaunvl, max u opyeux
HOPUCOUKUUOHHDIX OP2AHO8, A MAKIHCE 0P2AHO8 NPUHYOUMENbHOZ20 UchoineHus. Taxoll nopsidok enympenne
CIMPYKMYPUPOSAH U 0X6AMbIBACM KAK CNOPHBLE, MAK U <YCLOBHO> CHOPHbIE NPOU3BOOCMEA U NPABONPU-
Menumenvivle npoyedypol, a MaKjice cmaouu 102udeckozo U QYHKYUoHaIHozo xapakmepa. Ilpu smom,
HecMomps: Ha Haluuue 6 YKpaumne mpex npoueccyaivbHblX KOOeKco8, zpadc0ancKoe, X03sucmeentoe u
admunucmpamugnoe cyoonpousso0cmea O0JNCHbL GKIIOUAMBCS 8 COCMAG eOUH020 2PANCOancKoz0 npo-
yecca u, COOMBEMCMEEHHO, OCYULLCMBISAMbCS € COOM00eHUeM OCHOBONOIAZANUUX OCHOE CNPABEOIUBOZ0
paccmompenusi. Imo npednoiazaem, 60-nepevix, ymo 00Cmyn K 10PUCOUKUUOHHBIM OPZAHAM U OPZAHAM
NPUHYOUMENbHOZ0 UCNOIHEHUS. He 00JICEH OMAZOULAMBCS UPEIMEPHLIMU HOPUOUYECKUMU U SKOHOMUYEC-
KuMu npensmemeusmu. Bo-emopuvix, paccmompenue O0IHCHO OCYUECMEISIMOCL ¢ COOMOOCHUeM HAO-
qexcawen (cnpasediusoil) npouedypvl. B-mpemvux, ono doaxcno Ovimv nybauunvim. B-uemeepmoix,
OonctvL COOIOOAMBCSL PASYMHBIE CPOKU PACCMOMPEHUs. U UCNOAHeHUs. B-nsamuix, 1opucouxyuonnoiil
opean douicer omeeuamv mpedOBAHUSIM HE3ABUCUMOCTUL, OECHPUCIPACTHOCIU U ObiMb CO30AHHbIM
6 coomeemcmeuu ¢ mpedoBanUsIMU 3aKoHa. B-wecmulx, ucnoinenue pewenuil 0PpUCOUKYUOHHDIX 0OP2AHO8
QOMICHO OCYUECEAAMBCSL 0€3 UPEIMEPHDIX 3A0CPIUCEK.

B pesynvmame noo epajcoanckum npoueccom npeoioiceno nOHUMams nopsioox PaccMOmpenus u
paspeuenus zpajcoanckux 0ei ¢ coOm0eHUeM 0CHOBONOLAZANWUX HAUAL CNPABEOUB0Z0 CYOeOH020
paccmMompenust, OCYueCmeIAeMvix cyoamu 6 NoPsioke panrcOancKozo, Xo3sSUCMEEHHOZ0 U, 8 HEKOMOPbLX
CYUASX, AOMUHUCTIPAMUBHO20 CYOONPOU3EOOCNEA, OPUCOUKUUOHHBIMU OPZAHAMU, 4 MAKICE UCNOIHEHUE
CYOeOHbIX pewenutl OP2anamu U JUUAMU, OCYUCCNELSIOUUMU NPUHYOUMELbHOE UCNOIHEHUE CYOeOHbIX
PpeweHull U peulenull UHbIX OPZaHO8.

KiroueBbie coBa: MOIETb TPakIaHCKOTO MPOTIECCA; «CYI» W «ITPaBo Ha Cyi» B pakTuke ECITY;
MIPOM3BOJICTBA TPAKAAHCKOTO TPOIECca W TPaBONPUMEHUTEIbHBIC TPOIELYPHI; TpaskJaHCKUE TIpaBa
1 00S3aHHOCTH; OCHOBOTIOJIATAIONINE OCHOBBI CIIPABETMBOTO PACCMOTPEHHS.

Problem setting. Ratificating the European Convention (later — ECHR)
Ukraine was committed to provide the vested rights including the right to a fair
trial. This right is not absolute but impose the government positive obligations for
creating the proper conditions for their realization that suggest the determination
of its implementation sphere and enhancement the procedure for its correspondence
to ECHR requirements and taken from the practice of European Court of Human
Rights (later — Court) as well as reconsideration the sense of separate legal
phenomenon that are connected with it in some way. According to this, it is necessary
to support of the view of V.V. Komarov, who notes that it is understood that the
institutions of justice and proceedings should be modernized in accordance with the
challenges of modern societies proceeding from such an obvious civilizational fact
as the fundamentalization of human rights not only within the national, but also
international law and order. Therefore on the whole obviously the modernization
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of civil proceeding it is necessary to develop the proper concepts about continuity,
traditions and innovations in the civil procedure sphere that could reflect the
most up-to-date theoretical and practical problems of civil law science [1, 155].
In this context should be the redefinition of the model of civil procedure which
is genetically connected with the right to a fair trial and should correspond the
requirements coming from the last one mentioned.

Recent research and publications analysis. The problem of civil procedure
models is not new for the civil law science though for a long time it remains in dis-
cussion. Traditionally it is examined by comparison the adversarial and inquisitorial
models [2] or in the context of civil procedure principles [3]. But this approach is
a bit methodologically outdated in the context of fair trial right assurance as com-
ing out of the established practice of the Court the non-compliance the adversarial
principle is a priori the violence of art. 6 (1) ECHR. At the same time, as we have
mentioned, the competitiveness itself does not mean the fair procedure as the judicial
fairness always suggests some form of the competitiveness. Therefore the determi-
nation just the adversarial principles in the proceeding is not enough for charac-
terization the fair trial model as it limits the possibilities in realization the sense of
procedure in general [4, 54]. We should mark that in some cases Court made the
analysis the implementation of art. 6 (1) ECHR from the perspective of effectiveness
the used method and consequences the national authorities actions, considering if
they could lead to aims succeeding that complainant pursued requesting for protec-
tion. To our mind, the above mentioned showed, that nowadays we should discuss
certain civil procedure model that should be effective, only the last one is able to
provide the proper restoring of violated, unrecognized or disputable rights.

Paper objective. The aim of this work is the institutional, structural-functional,
subject and procedural characterization of a modern civil procedure model.

Paper main body. Subjects of civil procedure and their integration into judicial
system. Traditionally the system of authorities that institutionally form the civil
procedure is determined during the subject of civil procedural law resolution. In
general rules by the last one we are proposed to understand only social relations
that appear in process of justice and are connected with parties realization of their
rights for the court protection, i.e. civil procedural legal relations, where one of the
parties should be obligatory the court as the government authority.

Despite the fact that the mentioned approach is the most widespread there
exist some different opinions in the literature. Thus in 60-s of previous century
M. B. Zeider proceeding the fact that work of courts, arbitration bodies, labour orga-
nizations, comrade courts etc. in certain sphere aims the one subject — to resolve the
dispute about rights and protection of violated or disputed right, offered to unite all
the authorities activity in one definition of civil procedure [5, 81]. This opinion had
followers as well as opponents, whose main argument was the fact that the order of
court procedure in civil trials stands the form of administration of justice, not the
procedure in other authorities [6, 12—13]. According to V.V. Komarov such approach
is underappreciated. Precisely in the broad understanding of civil process as the civil
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procedure system based on the institutes of litigation as well as on alternative forms
of civil rights protection which provide the civil justice availability itself in civil
cases and the certain harmonization of legal regulation sphere is seen that allows
optimizing the procedural law [7, 106—107].

In foreign literature practically no attention is paid to problems of definition the
civil procedure subject and the meaningfulness of “civil procedure” category. On the
contrary, analyzing the basic civil procedure institutes the alternative procedure of
dispute resolving are researched (mediation, arbitration etc.) and according to the
author of “Access to Justice” movement they should be the alternative and ordinary
ones for courts and usual court procedures in cases where the ordinary competitive
court procedure fails to be effective for rights restoring and thus they should provide
the wide groups of people access to justice [8, 287]. Moreover F. Sanders offered
the idea “multi-door courthouse” where anyone can get help in the most effective
way of his dispute resolving as there exist several different processes which provide
more “effective” dispute resolving by themselves or due to their combination [9,
67—84]. Therefore we can conclude, according to the foreign scientists, that out of
court procedures, should not be separated from court ones only on the basis of the
civil procedure form criteria which is inherent to justice activity. In certain cases
we can even notice accents displacements about one or another order “primacy” and
the court proceeding is defined as “alternative dispute resolving”, as it “should stand
the last way and the claim can not be made until there is a possibility of dispute
settlement” [10, 193]. Moreover we can notice the harmonious integration some
separate alternative ways of dispute settlements in ordinary court [11].

According to the different definitions of procedures which are directly or
indirectly included in the civil procedure definition by national and foreign scientists
we consider necessary during the institutional characterization of separate model to
repel the fair trial requirements. Thus, in art. 6 (1) ECHR it is seen that the civil
rights and obligations court proceedings should be done in court as established by
law. Axiomatically in this case, as the literature properly says, the right to a trial
definition in law context should be understood as classical type court, integrated
to the government standard court system. It should be examined in this word
substance content according to its court functions. The last ones have reflection
in: its function is to determine matters within its competence on the basis of
rules of law, following proceedings conducted in a prescribed manner, and to have
full jurisdiction to examine all questions of fact and law relevant to the dispute
before it; the power to give a binding decision which may not be altered by a
non-judicial authority to the detriment of an individual party; prohibition to call
the court some authority that only gives recommendations even in case of such
recommendations [12, 122—123]. As an example, Court considered a “court”: Local
Real Property Transactions Authority, Criminal Damage Compensation Board,
Arbitration Tribunal, International Commercial Arbitration Court at the Chamber
of Commerce and Industry of Ukraine, High Council of Justice, the Parliamentary
Committee and the plenary meeting of Parliament etc.
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Noteworthy is the fact when the cases of rights on national level are proceeded
by the authority that is not included in the standard Judicial System, the Court,
by general rules, checks: either the jurisdictional organs themselves comply with
the requirements of art. 6 (1) ECHR, or they do not so comply but are subject to
subsequent control by a judicial body that has full jurisdiction and does provide the
guarantees of art. 6 (1) ECHR [13]. However, in this case, the term for resolving a
dispute by such a body must be invested in the period of time, which is considered as
a «trial» in assessing its reasonableness [14, 98]. To our mind, the above mentioned
is rather convincing argument for the authorities whose jurisdiction provides the
administrative protection form though function as quasi-judicial should be included
in the institutional component of a civil procedure model. This conclusion is actual
in context of statements of art 124 (3) Constitution of Ukraine where the ability
to provide the obligatory pre-trial dispute settlement is mentioned and it should be
considered during the proper procedures formulation.

At the same time the Court practice about fair trial right provision in arbitra-
tion activity is different. The Court divides the obligatory arbitration that should
correspond the requirements stated in art. 6 (1) ECHR and voluntary which should
correspond both parties stated demands. As a rule no problems appear with Court
if arbitration is made up voluntarily and both parties have equal possibilities to
influence the arbitration court composition [15]. In this case the parties chosen
that arbitration type reject separate rules that are directly or indirectly stated in
art. 6 (1) ECHR. Mainly this rejection should be voluntary [16], legal and definite.
At the same time the rights rejection does not mean the absence of national courts
control of the arbitration hearings where the decisions to fulfillment are taken, as
well as does not mean their responsibility for such control. With it the governments
are quite prudent regulating the question of causes for the arbitral decisions can-
celation [17].

There is an opinion in literature considering the fair proceeding guarantees for
constitutional order of European countries the last one should be in full measure
used for cases settled in arbitration and according to social interests. Referring to this
there ate two moments. Firstly, the government regulates the arbitration and thus is
responsible for protection guarantees implementation of social interests. Secondly,
the drittwirkung conception or the horizontal effect of Court implementation should
have the binding effect for private sides [18, 47]. From our point of view taking
into account that volunteer arbitration is the variety of ADR, its “formalization”
will result the distortion of essence and decreasing the quantitative and qualitative
effectiveness. Nevertheless the Government in person of State Courts should have
the possibility to control such authorities activity on one party request, though such
kind of control should be measured precisely by volunteer arbitration agreement
checking which can result the person rejection of his right to court access and all the
basic both parties agreements observance about the dispute settlement order. Taking
into account the fact that courts while hearing the cases should follow the art. 6
(1) ECHR this way are given the possibility to influence the arbitration decisions
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“feasibility”, the last ones activity should be included in the civil procedure definition
though their activity is not always obliged to fair trial imperative requirements.

In the context of investigated question we should mark in process of art.6 (1)
ECHR implementation, the concept of the “right to court” was formed, of which the
right of access, that is the right to institute proceedings before courts in civil matters,
constitutes one aspect. However, that right would be illusory if a Contracting State’s
domestic legal system allowed a final, binding judicial decision to remain inopera-
tive to the detriment of one party. It would be inconceivable that art. 6 (1) ECHR
should describe in detail procedural guarantees afforded to litigants — proceedings
that are fair, public and expeditious — without protecting the implementation of
judicial decisions; to construe art. 6 (1) ECHR as being concerned exclusively with
access to a court and the conduct of proceedings would be likely to lead to situations
incompatible with the principle of the rule of law which the Contracting States
undertook to respect when they ratified the ECHR. Execution of a judgment given
by any court must therefore be regarded as an integral part of the “trial” for the
purposes of art. 6 (1) [19]. To our mind, this creates all the grounds for the activities
of bodies involved in the execution of judicial decisions, also referred to the civil
process. It is a logical continuation of the judicial review, leads to the achievement
of the purpose for which the person applied to a court or other jurisdictional body,
and therefore must be carried out in an equitable manner. According to art.1 of the
Law of Ukraine “On the bodies and persons who execute the enforcement of court
decisions and decisions of other bodies” from 02.06.2016 Ne 1403-VIII compulsory
enforcement of judgments and decisions of other bodies (officials) is vested in state
executive bodies and private executors.

In our opinion from the institutional point of view civil procedure should
involve the judicial activity of courts directly integrated into the Judicial System of
Ukraine, other jurisdictional bodies as well as enforcement bodies.

Structural-functional characteristics of civil procedure from the perspective of the
right to a fair trial. According to general rules in the science of civil procedural law
the civil procedure equated in most cases to civil justice is differentiated to pro-
ceedings and stages. The most common is the point of view that in national legal
system of Ukraine there exist three court proceedings (ordinary proceeding, writ
(order) proceeding and special proceeding). As to quantity of stages the scientists’
opinions are different depending on whether all the actions that are carried out in
the court of first instance are included in one stage and whether the execution of
judgment is included in the civil procedure. Despite the national legislation norms,
as the civil proceeding law science has different interpretation of some clauses, to
our mind the structural-functional characteristics of civil procedure should be done
from the perspective of the right to a fair trial.

The Court in definition whether the fair trial guarantees should be followed
during this or that procedure repels on the presence or absence the dispute about
right. Thus the given category should not be understood too technically, i.e. it
should be understood in essence, not in formal meaning. The use of the French word
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“contestation” implies the existence of disagreements between two counteracting
parties [20] which can be as two private individuals, as well as one private individual
and State [21]. They can not be settled in measures non-confrontational one side
procedure available in case of dispute over right absence [22].The existence of the
last mentioned confirm different points of view and are presented by sides on the
same question [23]. Figuring out its reality we should “look out the measures of
visibility and language” that is used in norm of rights formation and to focus on
the real situation depending on the concrete case circumstances [24]. Therefore, all
the procedures in art.6 (1) of ECHR and Court practice are divided to disputable
and undisputable. The first ones are those opened in court for the primary dispute
settlement as well as those being the consequence of tryout to settle them out of
court, i.e. when court is plays the “control court role” checking the legacy other
juridical authorities activity, as arbitrations. Conversely undisputable ones, in general
rules, are not in the sphere of art.6 (1) ECHR regulation. Though you can find cases
when Court checked the following separate components of the to a fair trial as well
checked in order [25] and special proceedings [26]. In contrast with disputable
proceedings these guarantees following in these cases was done for the procedures
after the primary question was settled that took place in measures of one side non-
conflict order, i.e. disagreements between parties involved were the results of court
decision or appeared after certain period of time expired, though were directly
connected with it, in other words, Court recognizes the procedure conversion and
variability of some range of requirements implementation art.6 (1) ECHR.

Above mentioned (disputable and undisputable) procedures, in measures of
which the case proceeding is made, are defined as basic and other “preparative”
procedures are opposed to them [27, 197]. The last mentioned, in general rules,
are not investigated as “decisive” the civil rights and obligations disputes and
consequently they are not obliged to follow the rules of art. 6 (1) ECHR [28],
though this rule derogation only if these ensuring ways are considered to be
effectively defining the civil right or obligation that are investigated in basic process,
regardless of their duration for example the preliminary decision [29]. Therefore
Court differentiate procedures according to their final direction to solve substantive
or procedural questions depending on which, as it was mentioned, definition the
volume of rights guarantees for fair trial proceeding that should be implemented to
them.

Despite that art.6 (1) ECHR does not guarantee a right of appeal, nevertheless,
the Court comes out that a Contracting State which sets up an appeal system is
required to ensure that persons within its jurisdiction enjoy before appellate the
fundamental guarantees in art. 6 (1). However, the manner of application of art.
6 (1) to proceedings before such courts depends on the special features of the
proceedings involved; account must be taken of the entirety of the proceedings in
the domestic legal order and of the role of the appellate court therein [30]. In other
words, Court recognizes the necessity of following the right to a fair trial not only
in first instance courts as well as in courts of appeal and cassation. However, he
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allows for the establishment of restrictions both in the exercise of the right of access
to the court, and in the future during the consideration of cases, i.e. gives a certain
degree of restrictive interpretation of certain provisions of art. 6 (1) ECHR. The
mentioned practice takes place during extraordinary appeals [31] and re-considered
on the basis of newly-discovered circumstances [32].

Separately should be noticed that Court uses above mentioned norm to the
procedures that take place after court judgment taking hence dividing jurisdic-
tional activity and decisions enforcement activity. As we mentioned, the last one is
considered an integrated part of “trial”. Meanwhile regardless of art.6.(1) ECHR
implementation the executive document of primary review about civil rights and
obligations determination should be given in dispute measures that are stated in
norms of mentioned article [33].

Based on the above mentioned, to our mind, all the procedures that in this or
that measures relate to civil procedure can be divided in two groups. First, we can
say about so called disputable orders assigned for settlement of civil rights and
obligations disputes. They should correspond fair trial right guarantees, though
their essential and quantitative part can differ depending on functions made by this
or that authority (essential case proceeding, court decision review, jurisdictional
body decision execution). Secondly, “conditionally” disputable, i.e. those, in general
rules, targeted for undisputable questions proceeding though the possibility of their
transformation into disputable is presumed that can result the necessity to art.6 (1)
ECHR requirements following but they can have latent nature during later phase
where there appear their disputableness checking necessity or disagreements between
two interested parties. Thirdly, undisputable, which are aimed to resolve precisely
procedural questions order of which should not follow ECHR regulations and Court
control. The last ones, in general rules, always belong to disputable or “conditionally”
disputable orders, though they have autonomous character, i.e. in most of cases if
parties have initiative and consider it necessary. Their integration can be different,
i.e. they either precede judicial review, or occur simultaneously with it, pursuing as
own goals as well as being aimed to common judicial review goals.

The above mentioned statements’ interpretation in the context of national tra-
ditions, i.e. provisions of the current procedural legislation and civil procedural law
doctrine, gives the opportunity to say that the procedures differentiation by Court
divides civil process to proceedings, i.e. specific constructions, morphological models
of civil proceeding that reflect subject features of civil procedure from the point of
view for substantive nature of proceeded cases, and special character of facts pro-
ving as juridical and factual base of cases and the cases proceeding results that take
place in procedural documents and certificates [34, 83]. It should be made either by
subject criteria or by functional criteria. According to the first one and depending on
the activity objects, all the proceedings should be divided in disputable in measures
of which the dispute of right is settled, and “conditionally” disputable. Disputable
ones should be considered ordinary proceedings and proceedings of arbitral courts
challenge, executive papers issuing for arbitral courts decisions enforcement, inter-
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national commercial arbitration decisions challenging as well as recognition and
authorization to implementation of international commercial arbitration, foreign
court. Despite the last one, in general rules, is not recognized as separate procee-
ding on national level, though its extraction should be done considering the ECHR
regulations where the “dispute of the right” exists in cases where court is the con-
trol body about arbitrations preliminary activity. “Conditionally” disputable as it is
in art.19 CPL of Ukraine there exists special and writ (order) proceedings where
the court activity subject is either the confirmed existence of some property right
by complainant that should be renewed by debtor, or establishment of existence
or absence of certain legal facts and states, undisputable rights aiming to further
implementation of subjective rights by interested applicants. Thus, to our mind,
undisputable orders should not be classified as proceedings as they do not reflect
the substantive character of rights, that is why they can be specified as procedural
actions combination aimed to solve precisely procedural questions, i.e. law-enforce-
ment procedures. In its turn the proceedings can be divided by functional criteria to:
proceedings about examination of a case on its merits, appeal proceedings, cassation
proceeding, proceedings about re-considered on the basis of newly-discovered or
exceptional circumstances, and enforcement proceedings.

As we mentioned above, in the science of civil procedural law the civil
proceedings are divided in stages that reflect its time measures and are determined
as procedural actions combination aimed to immediate goal achievement. However
Court practice analysis confirms that the last one doesn’t separate any peculiarities of
implementation of art.6 (1) ECHR according to time of this or that procedural action
review, i.e. the case proceeding is not divided in some “conditionally autonomous”
stages. The following to fair trial right guarantees is checked before the whole
proceeding and resolving of civil cases from the moment of action started and to its
ending. At the same time, the review of the case by the appeals court or the court of
cassation, the execution of court decisions, which are often characterized as stages,
are considered as independent procedures, and not as proceedings in the court of
first instance. Regarding this, to our mind, we could join the thought that phasing
should be seen from the position of general logical characteristic of procedural
actions and from the position of functional expression of the whole procedural
activity. In the structure of the civil process it is advisable to see both the logical and
functional stages. The stages of logical character makes the organic unity of factual
circumstances setting of civil case, choice and analysis of norms of rights that can be
used and making court acts about norms of procedural and substantive rights. They
have place in any human rights activity regardless whether it is aimed to procedural
question settlement or substantive right by essence. In its turn, the stages of
functional character can be in the measures of concrete proceedings and characterize
the algorithm of procedural activity not as one-act behavior of procedure subjects
but as generalized combination their procedural actions in complex, aimed to make
the civil case, its preparation for court proceeding, court proceeding and decision
making [34, 86—-87].
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Besides the above mentioned, to our mind during the civil procedure struc-
tural-functional characterization we should consider that on the level of national
legislature the court activity is defined as “proceeding” (part 4 art. 29 Constitution
of Ukraine, part.l.art. 5. Law of Ukraine “On the Judicial System and Status of
Judges” from 02.06.2016 . Ne 1402-V1II), though this category is not applied to other
subjects which can be estimated as “tribunal, established by law” according to the
Court. Hence under civil procedure we should understand the system of proceed-
ings, human rights procedures and stages of logical and functional character that
in their combination provide civil rights and freedoms protection. Procedures are
aimed to examination of a case on its merits and depending on the body are diffe-
rentiated to court ones which are ordinary, writ (order) and special and proceedings
about arbitration decisions challenging on executive papers issuing about enforced
implementation of these decisions, international commercial arbitration decisions
challenging, foreign court; and non-judicial where other authorities case proceeding
belongs and enforcement proceedings. Wherein they occur following the stages of
logical and functional orders, while law-enforcement procedures —only logically.

Substantial characteristic of the “civil rights and obligations” and civil procedure.
As it is mentioned in art.6 (1) ECHR and Court practice the right to a fair trial
should be provided during the disputes settlement about civil rights and obligations.
Wherein their legal qualification depends not only on their categorization in the
domestic legislation, but on their substantive content and consequences connected
with it [14, 89]. With this, its application to private individuals that are defined in
domestic legislation is undisputable for Court [35]. At the same time it covers the
other cases solving the questions about rights sphere of regulation of which is public
law, though consequences of which are decisive for private individuals’ rights and
obligations [36].

Without going to detail analysis of cases that can or can not be regulated
by art. 6 (1) ECHR, as it was repeated in literature, we should state that as in
civil proceeding order of Ukraine are proceeded cases arising from civil, land,
labor, family, housing and other legal relationships (part 1 art. 19 CPC) and in
the economy order — disputes arising in connection with the implementation of
economic activities, and other cases in cases authorized by law (art.20 EPC), which
at the level of national legislation are interpreted as private law, it is indisputable
that both proceedings are included in the civil procedure. At the same time we can
not make such a certain conclusion about cases that are solved in the administrative
procedure order. It is seen that the problem of guarantee following of the right to
a fair trial can be raised during dispute hearing of person or corporate entity with
subject of power authority about his decision challenge, actions or inaction, except
tax ones; disputes about taking citizens to public service, its servicing itself, public
service firing; person and corporate entity disputes with public information officer
about his decisions challenge, actions and inactions in part of access to public
information; disputes about property taking away or enforced alienation of property
for social needs or by motives of social necessity; disputes of person or corporate
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entity about decisions challenge, action or inaction of client in legal relations that
appeared on the base of law of Ukraine “About peculiarities of purchasing of goods,
works and services for providing the defense needs” (point 1, 2, 7, 8, 11, part. 1
art. 19 KAP) as the proceeding consequences can directly influence the private rights
and obligations of person and corporate entity.

As a result, despite the existence of three procedural codes in Ukraine which,
despite the effort of procedural regimes unification differently regulate separate
aspects of cases proceeding and solving which are related to jurisdiction of general,
economic and administrative courts, civil, economic and administrative proceedings
should be included to a single civil procedure and, accordingly, be carried out in
compliance with the right of fair trial

Fair trial basic regulations. Tt is well known that Court using the autonomous
clarification of art.6 (1) ECHR, gradually formulated the complex of guarantees that
provide the right of fair trial that can be defined as the fundamental principles of fair
trial. With this despite the fact that their list is quite established their substantive
content is constantly “enriched” because in the Court proceedings and hearings there
appear new aspects of already formed requirements and consequently new additional
requirements are formed. In this connection in measures of this work we consider it
necessary to mark only in general features the basic components that should be fol-
lowed by all subjects of civil procedure as without them the model characterization
would not be complete [34, 107—-110].

Firstly, the access to jurisdictional and enforcement bodies should not be bur-
dened by excessive legal or economic obstacles. It is applicable in case where legal
restrictions of the right of court protection (certain categories of cases excluding
from judicial jurisdiction, certain circle of people restriction to appeal to court
directly, etc) are made with strict following proportionality principle. The person
should have not only the right to start the court proceeding and the right of taking
court dispute “settlement”. The size of court costs that are paid by appealing to
court should be reasonable, i.e. more or less correlating the right that is protected,
or there should exist and effectively apply the procedural mechanisms of gravity of
payment “relief”. Besides, the government should provide the legal aid to person,
who needs it, including free aid if the representative participation in case is obliga-
tory, or foresee the claimant the other ways of real ensuring the right of his dispute
solving in court order.

Secondly, the case hearing should occur in compliance with due (fair) judicial
process. It provides, first of all, that person can be properly informed about time
and place of case hearing and the person can be given the opportunity to take part
in court hearing. With this court can take into consideration only the evidences
received legally and due to civil case hearing should take motivated court decision.
The case hearing should occur with following such principles as adversarial and
parties’ procedural equity. Legislator and other bodies of State power should
not interfere in hearing process, even in the way of releasing one party from its
obligations fulfillment or civil liability without other party agreement. Besides,

ISSN 2414-990X. Problems of legality. 2018. Issue 141 75



LUUBIIbHE MPABO I LIUBIJIbHUI MPOLIEC

the principle of legal certainty should be followed according to which the court
decisions, that gained legal strength are out of question and should be done in order
stated current national legislation.

Thirdly, the hearing should be public that means the court hearings should be
conducted in open regime where not only parties and their representatives but all
willing are allowed. It will be the following if it occurs orally then parties change
oral judgments, remarks, give oral explanations about reasons of their appealing for
protection of their violated, unrecognized or disputable rights, freedoms or interests.
Court decision should always be pronounced publicly. With it the same validity has
the variant of whole written court decision handing to court registry where every-
body can review it or its placement in Internet.

Fourthly, there should be reasonable time of trial that starts from the moment
of appealing to court though as it was mentioned it can be counted earlier and
ends with court judgment enforcement. Such term evaluation is made considering:
complexity of the matter, complainant behavior, government authorities behavior,
complainant importance of question that is in court proceeding and special state of
person.

Fifthly, the jurisdictional body should be independent, unbiased and established
by law. The last one demands to be consolidated within the national legislation
the basis for such subject existence which can not go out of his competence mea-
sures during the case hearing and decision taking, i.e. should act in measures of
subject-matter, subjective, instance and territorial jurisdiction. Besides, this body
membership should be assigned in accordance to the established order.

Sixthly, enforcement of decisions of jurisdictional bodies should be carried out
without undue delays.

Conclusions. Civil procedure is considered to be the order for resolving civil
cases according to the fundamental principles of fair trial, which is taken by courts
in civil, economic and in certain occasions, administrative proceedings as well as,
jurisdictional bodies and execution of court decisions by bailiffs and other authorities
which make an execution of court judgments and decision of other authorities.
This order is internally structured and cover both disputable and “conditionally”
disputable proceedings, law-enforcement procedures, as well as stages of logical and
functional character.
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IIpaBo Ha crnpaBeIMBHIi CYZOBHIi PO3IJISA Ta Cy4acHa MO/I€JIb IMBIILHOTO MPOIECY

3pobaeno cnpoby eidcmynumu 6i0 ycmanenozo nioxody w000 Xapaxmepucmuky CyuacHoi mooeiui
UUBIILHOZ0 MPOYeECY CYMo 3 MOUKU 30PY 3MAZALLHUX 3Acad ma 3anposadumu HOBUL, 6 OCHOBY SKOZO
nokaadeni eumozu n. 1 cm. 6 Koneenyii npo saxucm npag mo0unu ma 0CHOBONOLOICHUX 80000 i pillleHHs.
€sponeticvkozo cydy 3 npas JOOUHU W00 3MICIY Ma cepu NOWUPEHHs NPAsa HA cNPasedIusuil cyoo-
euil poseasd. Hasedene 003601u10 nposecmu KoMmniexcue 00CILONCeHHs Ma NPOAHAIIZYEAMU THCIUMY -
yitini, cmpyxkmypHo-QYHKYIOHAIbHI, npedmemui ma npouedypHi 0co6IUB0CmE MAKoi MOOeJ.

Tnemumyuitino yueiavHULL NPOUEC MAE BKAI0UAMU K OAbHicmy Cydis, 6e3nocepedino inmezposa-
HUX Y cydosy cucmemy Ykpainu, max i iHWux 10pucOUKUtIHUX OPeanie, a MAaKoxc OP2anie NPUMYco8ozo
suxonanus. Jlanuil nopsi0ox eHymMpiuHb0 CMPYKMYpPOBAHULL MA OXONJIE K CHIPHI, MAK i <YMOBHO>
cnipni nposadiceris ma nPaso3acmocosii npoueoypu, a makoic cmaoii 102iunozo ma QyHKUionaib-
Hoeo xapaxmepy. IIpu upomy, Hessaxcarwuu Ha HaseHicMb 6 YKpaini mpvox npoyecyarvHux Kooexcis,
UuBiIvIHe, 20CNO0apPCHKe Ma AOMIHICMPAMUGHE CYOOUUHCINEO MAIOMb GKIIOUAMUCE 00 CKAAOY EOUN020
UUBLILIO020 NPoUecy i, 6I0N06I0HO, 30ICHIOBAMUCS 3 OOMPUMAHHAM OCHOBONOJLONCHUX 3ACA0 CNpaseo-
16020 posensidy. Ocmanni nepedbauaromy, no-nepuie, wo docmyn 00 WPUCOUKYILIHUX Opeanie ma oped-
Hi8 NPUMYCOB8020 BUKOHAHHS He NOBUHEH OOMSINCYBAMUCS HAOMIDHUMU TOPUOUMHUMU MA eKOHOMIYHUMU
nepewxodamu. Ilo-Opyee, posensio cnpas mae 6idbysamucs 3 QOMPUMAHHIM HALeHHOT (cnpasedusor)
cydoeoi npoyedypu. Ilo-mpeme, ein nosunen 6ymu nybiiunum. Ilo-uemeepme, maromo OMPUMYBAMUCSL
PO3YMHI cmpoKU Po3ensidy ma euxonanust. [lo-n’sme, 1opucouxuyitinuil opzan nosuHer Gymu He3aIeHcCHUM,
Heynepeoscenum i ecmanosieHum 3axonom. Ilo-wocme, suxonamnms pitenv WPUCOUKUITIHUX OP2aAHi8 MAE
3diticniosamucst 6€3 HAOMIPHUX 3601IKAHD.

Sk nacaiook, nio yuSLIGHUM NPOUECOM 3ANPONOHOBANHO PO3YMIMU NOPAOOK PO32AA0Y MA GUPIULEHHS
UUBLILHUX CNPAG 3 OMPUMANHHAM OCHOBONOLONCHUX 3ACA0 CNPABEONUB020 CYO006020 PO32NA0Y, U 301lic-
HIOEMBCSL CYOAMU 8 NOPSIOKY YUBLILHOZ0, 20CN00APCHKO20 MA, 34 NEGHUMIU SUHSMKAMU, AOMIHICMpamue-
HO20 CYOOUUHCMBA, OPUCOUKYILIHUMU OP2AHAMU, 4 MAKONC BUKOHAHHS CYOOBUX DilleHb opeanamu md
ocobamu, w0 30HICHIOIMY NPUMYCOBE BUKOHAHHS CYO0BUX DillleHb Ma Pillerb THULUX 0p2aHie.

KmouoBi croBa: Mojiesib IIMBIJIBHOTO TIPOIECY; «CY/» Ta <IIpaBo Ha cyia» B npaxruii €CILI;
MIPOBAJIKEHHST IIMBIJILHOTO TIPOIECY Ta IIPABO3ACTOCOBHI MPOIEAYPH; IMBIIbHI TpaBa Ta 0OOB A3KHY;
OCHOBOIIOJIOKHI 3aCa/I1 CIIPABE/IIIMBOTO CY/I0BOTO PO3IJISILY.
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