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The focus of this article is the research of the nature of legal doctrine, its features, content and
the role in legal practice. Actuality of the working out of the legal doctrine is closely connected with the
problem of determination of its role and significance in the development of Ukrainian law. It is concluded
that legal doctrine has not only descriptive, but also prescriptive character (contains elements of the things
existent and the proper). Describing law, carrying out its logical or economic analysis, scholars find gaps
in legislation, desuetude of the legal norms, their non-compliance with the principles of law, etc., and prove
the need to establish / change / abolish legal rules or institutions of law. The legal doctrine exists and
develops in the system of coordinates, which are set by traditions, ideological, cultural, religious keynotes
of society.
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IIpoBoBasi AOKTPUHA: ACTEKTHI IOHUMAHUS

Cmambvsi nocesuwena uccied08anuo npupoovl, Xapaxmephvix 0Co0eHHOCMell, CO0ePICAHUs NPABOBOLL
dokmpunvl, ee poau 8 PUOUUecKoll npaxmuke. AKMYarbHOCIb USYUEeHUS. NPABOGOT DOKMPUHbL MECHO
cesazana ¢ npobaemMoi onpedesenus. ee PoaU U SHAUEHUS 8 PA3CUMUU YKpaunckozo npasa. Coenan 6vigoo,
umo JOKmpuHa umeem ne Mmoavko OecKPUNMUSHDILL, HO U NPECKPUNMUEHbLL xapakmep (codepycum die-
Menm cywezo u 00acH020). ONuUChIeas, OCYUECMESS JOZUMECKULL UIU eKOHOMUYECKUT AHAIU3 NPasd,
YUeHble BLIAGISAIOM NPOOeivl 8 3aKOHOOAMENLCMEe, HeCOOMBEMCMEUE NPACOBLIX HOPM NPUHUUNAMU
npasa u 060CHOBLIBAIOM HEOOXOOUMOCTL YCMAHOBACHUS. / USMEHEHUS. / OMMEHbL HOPM UL UHCTIUMYMOE
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npasa. Ilpasosas 0okmpuna cywecmeyem u passusaemcs 8 cucmeme KoopouHam, Komopwie 3a0aiomcsi
nPasosuiMU MPaoUUUSIMU, MUPOBO3ZPEHUCCKUMU, KYJIOMYPHIMU, PESULUOZHBIMU OOMUHAHMAMU COUUYMA.

KmoueBble cioBa: 1paBoBasi JIOKTPUHA; IOPUMYECKAsd HAYKA; UCTOYHUK I1PaBa; IOPUANYECKOE
TOJIKOBAHME; IOPUANIECKAST MBICJID.

The work of legal doctrine is almost always value-laden.

Legal doctrine is a good example of a practice of argumentation,
pursuing knowledge of the existing law, yet in many cases leading
to a change in the law

Aleksander Peczenik

Problem setting. In the modern Ukrainian jurisprudence and practice, there is
a trend to move beyond the framework of understanding law as issued in the form
of legislation, command of the sovereign or purely as an instrument of state policy.
Law is in fact a complex set of norms, practices and ideas with closely interwoven
mental, cultural, moral, religious foundations, experience of the previous generations,
values of freedom and justice. The rejection of the prevailing in Soviet times metho-
dological monism opens the way to intellectual achievements (important both from
the theoretical and the practical point of view), involving a comprehensive study of
the complex nature of law, the specific features of its formation and development,
its role and significance in the life of society and an individual.

One of the basic ideas, actively supported and argued by many Ukrainian scho-
lars, in the most general form, can be formulated as follows: law is much more then
state law [as a certain array of existing statutes, administrative regulations, edicts,
etc., adopted by a competent authority]. A statement of a well-known Ukrainian
author M. Koziubra: «The original genesis of the law is rooted not in the state, but
in real life, in the atural, inalienable human rights; law arises not at the same time
as the state, but precedes it. Under certain social conditions it can exist without the
state and beyond the bounds of the state» [8, p. 35]. Another well-known scientist
M. Tsvik holds a similar view: «Law can arise before its officially recognized forms
have been enshrined, it can exist in unity with them and independently of them.
Human rights, case law and customary law, which have a normative nature, can act
or, in point of fact, act beyond the scope of legislative law» [12, p. 25].

Such conceptual changes in understanding law allowed to include into the sub-
ject of scientific discussion such categories as soft law, corporate law, the rule of law,
the judicial precedent, etc. What is meant here — is not just a theoretical discussion,
but the real reform of various elements of the Ukrainian legal system based on the
best models of Western democracy. However, the impact of the 70 years of actu-
ally existing socialism on the Ukrainian legal culture is still significant. We can see
that in the practice of both law practitioners and in the field of scientific research.
For example, one of the Supreme Court of Ukraine decisions stated that «doctrinal
provisions are not a source of law under Ukrainian legislation» [11]. Some scholars
propose to adopt a specific statute “On the system of sources of law of Ukraine”
that would identify modern sources of Ukrainian law, and establish the internal
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structure of the sources of law system, taking into account the main types of rela-
tions between them. In the opinion of the initiative author, this move could provide
a seamless interaction between different sources of law, eliminate difficult situations
when conflicting sources of law are used, and facilitate the process of «shifting away
from the extreme positions of legal positivism both in science and in practice» [7].
But is it really an echo (or even a revival?) of ultraformalism (“hyperpositivism”)
that dominated the Socialist Legal Tradition? An anti-formalist evolution of the
continental Western European legal culture was taking place over a long period of
time, while in Ukraine it has only just begun. This is just the beginning of a long and
hard path of changes and reforms, which brings many challenges and obstacles. The
collapse of the Soviet block prompted H. Kotz to declare solemnly that the Socialist
Legal Tradition «is dead and buried». Although he realistically acknowledged that
it will take a long time to erase its traces [13, p. v].

Rene David, exploring the role and significance of statutory law in modern
European legal systems, states that today nobody considers the law as the only
source of law and believes that a purely logical interpretation of the law can in
all cases lead to an acceptable legal solution. Although the law-making role of the
legislator is still great, law in itself is more than just a law. It is not dissolved in the
legislator’s power; law should be created by the joint efforts of all lawyers. Acts of
legislation have become the main element of perceiving law, but it does not exclude
other elements and makes sense only in conjunction with them. Acts of legislation
form a sort of skeleton of the rule of law; these skeletons come to life due to other
factors. Acts of legislations hould not be considered narrowly and textually, often
irrespective of the broader methods of their interpretation, which demonstrate the
creative role of judicial practice and legal doctrine [4, p. 89, 107]. So the question
of sources of law is not only a subject of theoretical discussions and disputes, it is of
great practical importance. In any law-governed democratic state, the main task of
the judiciary is to provide a real mechanism for the protection of human rights. At
the same time, no country has perfect legislation — it lacks certainty and clarity of
legislative norms, there are gaps and collisions in legislation, etc.

Under such conditions, it is virtually impossible to reach a reasonable and fair
judicial decision without applying other sources of law. Referring to the principles
of law, customs, fundamental human rights, legal doctrine, the judge completes the
law, modernizes it, and to some extent corrects the mistakes made by the legislators,
as well as sometimes «block» unjust laws. In this regard, it is worth looking back
at the momentous decisions of the German courts (taken in the post-war period
and in the 90 years after the unification of Germany), which directly refer to the
Radbruch’s Formula. This is a vivid example of the importance and relevance of the
legal doctrine, which, according to Rene David’s concise definition, was and remains
a «very important, living source of law» [4, p. 121].

Paper objective. The topic of the sources of law is a traditional in Ukrainian
jurisprudence and statutory law, for obvious reasons, remains the main subject of
research in this field. Recently, we can see scientific publications, which focus on the
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issues related to the clarification of nature, the role and significance of legal doctrine
as a source of law. The views on the phenomenon of legal doctrine can be found in the
works of M. Karmalita, M. Mochulska, Y. Yevgrafova, N. Parkhomenko, L. Petrova,
P. Patsurkivskyi, V. Trofimenko, but, in our opinion, they are mostly eclectic, and some-
times overly contradictory. In no case do we blame the researchers for their incompe-
tence and do not question their intellectual abilities. Existing excessive diversity of
views on legal doctrine can be explained by the complex nature of this phenomenon.

Legal doctrine, as well as legal custom, is not proclaimed or approved (although
sometimes it happens, for example, in Ancient Rome), but spreads and develops over
time. Unlike with statues, you can, as a rule, only roughly determine the moment
when the legal doctrine comes into force. Moreover, the influence of the legal doc-
trine on legislative and judicial practice is not always evident. Sometimes (this is
especially noticeable in the countries of Anglo-American law) judges are involved
in the process of creating the legal doctrine. Contemplating and summarizing their
own experience of judicial activity, they publish scientific articles and monographs,
and some of them play a significant role in the development of legal thought and
practice — doctrinal ideas, concepts, views, approaches are not always born in the
offices of university academics. According to S. Boshno, the legal doctrine refers to
those legal phenomena that have not just repeatedly changed and change their sta-
tus, but also seek to dissolve in science, judicial practice, religion, general principles
and other sources of law [2, p. 70] 1. Zelenkevich relates the legal doctrine to «the
most ancient and mysterious sources of laws [6, p. 42]. As we see it, in this case, the
authors do not exaggerate and unnecessarily dramatize the situation, as it may seem
at first glance. In the context of our study we will try to describe in general terms
the views of Ukrainian and foreign researchers on legal doctrine and to lay out our
own priorities and accents in the outlined scientific discourse.

Paper main body. The declaration of Ukraine’s independence in 1991 sig-
nificantly changed the overall situation in domestic legal science, which, evaluated
objectively, is in a state of upsurge and renaissance. There was a real opportunity
to enrich the national law with the achievements of European and world legal
thought, which is relevant in the context of European integration processes, where
Ukraine is an active participant. Today, scientists can also open the treasury of the
pre-revolutionary jurisprudence ideas (until 1917), which was scrupulously closed
and sent to the «museum of history» in Soviet times, and fruitfully use its content.
Starting from the second half of the nineteenth century, the subject of legal research
has been expanding due to the inclusion of issues related to the clarification of the
nature, role and significance of legal doctrine in the legal life of society.

The recognition of the legal doctrine as an impotant source of law, which was

”» « ”» «

defined as “scholar-made law”, “scientific law”, “the law of approved in science
opinions”, “book law”, “jurisprudence”, has become the key issue in the scientific dis-
course. The lack of a co-ordinated position in the assessment of the legal doctrine is
caused by the complexity and diversity of this phenomenon, as well as by the variety

of ideological and methodological positions of researchers, their adherence to certain
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types of legal thinking. Tt seems that a concise analysis of argumentative statements
by lawyers of that period will be interesting for both Ukrainian and foreign authors.

M. Rennenkampf (1832-1879) defending the idea of legal positivism, consi-
dered law as an expression of the will of the state and did not recognize the
scientific law as a source of law. In his opinion, scientific positions are devoid of
normativity features, formal certainty and universal necessity. The impact of science
is indirectly mediated: it affects judges, legislators solely through beliefs, scientific
explanations, and not owing to the external force of the sovereign. However, science
can and should help people — the discovery of the secrets of nature and the laws of
development of the material and spiritual world phenomena opens up opportunities
for their adaptation and change in accordance with human needs.

Professor M. Gredeskul (1865—1941) noted that the activities of judges and
legal scholars in the logical plane arevery similar — if there are legal loopholes
(inaccuracies, conflicts), they tackle such issues applying creativity. Notably, sci-
entific research and developments in the sphere of law are even more significant
than the work of judges in this area, since judges rely on the authority of legal
scholars. Often, their conclusions become a conceptual basis, ideological guidance
for judicial practice. However, scientific law becomes a source of law only when an
external authority imparts the binding force to the conclusions reached by the legal
scholars. Thus, the views of Roman lawyers became important sources of law, when
the external authority in the person of emperors gave them the right to provide
conclusions, binding on judges (jus respondendi).

A representative of the sociological direction in jurisprudence S. Dnistrjanskij
(1870-1935) argued that law arises from social ethical rules that are formed amid
public relations. There are mediators between customs (the original form of law)
and the law of the state — legal practitioners and theorists dealing with the science
of law. He stresses that the science of law is an important way of creating law.
Lawyers, summarizing and bringing existingin reality public relations to a common
standard, formulate clear and understandable legal norms, and if necessary, explain,
specify and complete them in accordance with the new requirements of social life.
In this way, thanks to the activity of lawyers, some new areas of law had arisen
long before they found a clear expression in the form of codification.

Ju. Gambarov (1850-1926) characterized jurisprudence (law, created by la-
wyers) as a specific source of law. This law consists of theory and practice, that is,
theoretical insights of law and court practice, which develop theoretical guidelines,
applying them in the real life of society. Court decisions, court practice, legal sci-
ence are forms of expressing law. Jurisprudence is a significant law-making factor,
but not a formal legal source of law. Guidelines developed by legal experts are
authoritative for lawyers themselves, but are not mandatory. The law of lawyers can
become a fully valid source of law only provided there is a norm (the instruction
of public authority), which authorizes lawyers to create mandatory regulations.
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According to A. Federov (1855—-1935), science can be considered a source of
law only conditionally: it clarifies, interprets the current law and thus contributes
to its further development, often creating — in order to fill the gaps — new legal
provisions. The latter, similar to the provisions of judicial practice, can become
the basis of the rules of customary law or legislation that are genuine (fully valid)
sources of law.

L. Petrazycki (1867-1931), the founder of the psychological theory of law,
considere dimperative and attributive emotions and experiences of subjects, that
arise on the basis of normative facts as the source of the binding force of law. Such
facts of normative nature (particular species of posistive law), which really affect
the mind and psyche of the persons, determining a certain type of behavior, except

for legislation and customary law, is also “book law”, “the law of approved in science
opinions”, communis doctorum opinio, etc.

We can state that in modern science there are different approaches to under-
standing the legal doctrine, which is defined by the «spirit» of law; ideas and views
of well-known lawyers; authoritative scientific works — monographs, scientific and
practical comments to laws and codes, etc. In our view, such approaches are not
fundamentally false, since they reveal some aspects of this phenomenon. At the same
time, they are somewhat one-sided and insufficient to reveal the nature and essence
of the complex phenomenon of legal doctrine. In our opinion, the most succinct from
this point of view is the opinion expressed by S. Alekseev: «Legal ideas penetrate
directly into the matter of law and express its features and specific characteristics,
and therefore science that concentrates these ideas, closely interacts with positive
law. This interrelation and, most importantly, interpenetration are so significant, that
in real life and in historical assessments, one or another national legal system to a
large extent appears in the form that it has in scientific developments and in the
statements of lawyers. And most importantly, this is no longer an illusion of legal
realities, but the legal reality itself, which to a large extent determines the validity of
a law, its application and judicial practice» [1, p. 617]. Therefore, the legal doctrine
contains a significant regulatory potential, which is revealed in the interpretation of
the statutes, in the settlement of so-called «hard cases», in the creation and modi-
fication of judicial precedents.

The legal doctrine is created, reproduced and developed primarily thanks to
the intellectual and creative efforts of legal scholars, who focus on the study of law
on the basis of formal dogmatic, historical and other methods, the development of
techniques and methods for its interpretation and systematization, understanding
of the accumulated legal experience and creation of <«scientific picture» of the legal
world on these grounds. The provisions of the legal doctrine are created, as a rule,
as a result of conducting fundamental research related to a deep and comprehensive
analysis of the essence, content, peculiarities of functioning and development of
state legal phenomena (legislation, judicial practice, separate branches of law) in
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certain legal systems and substantiation of rational approaches to solving the main
problems in the sphere of legal practice.

This refers to legal knowledge represented in the generalized form: legal con-
structions, notions and categories, principles, legal ideas, concepts, etc. that shape the
content of the legal doctrine, which in its turn has an objective form in terms of sci-
entific works' — monographs, scientific articles, reports, commentaries on legislation,
etc. The provisions of the legal doctrine can also be classified according to different
criteria: by the source of its origin — personified (such as the «Radbruch Formula»)
and collective, which is communis opinio doctorum; according to the distribution in
different legal order — recognized at the level of the national / supranational legal
systems, legal families; by official recognition — sanctioned by public authorities and
embodied in positive law and officially unrecognized.

The legal doctrine in some way describes legal concepts, rules, principles (or
some areas of law — Patent law, Tax law, Tort law, Privacy law, Labour law, Family
law, etc.) and explains why they exist in society. This explanation can be histori-
cal, sociological, psychological, economic, etc. [the rule exists because it complies
with traditions, social economic realities, moral principles of society] or it can rely
on the internal logic of the law system structure. In the latter case, the validity of
the legal norm is explained by the existence of another legal rule or legal principle,
which brought it forth.

At the same time, the legal doctrine is not a «photographic representation» of
the current law. Describing law, carrying out its logical or economic analysis, lawyers
find gaps in legislation, desuetude of the legal norms, their non-compliance with the
principles of law, etc., and prove the need to establish / change / abolish legal rules.
As S. Maksimov rightly points out, description is the main method of the legal doc-
trine, although sometimes it applies methods of explanation and justification, which
are not commonly inherent in it. Although lawyers to a certain extent distinguish
between the purely logical analysis of law and substantiated recommendations to
the legislator (what the law should be like), it is difficult to distinguish them in
reality. By describing and explaining the law, scientists change it through the legal
doctrine [10, p. 36]. A. Peczenik noted: «By production of general and defeasible
theories, legal doctrine aims to present the law as a coherent net of principles, rules,
meta-rules, and exceptions, at different levels of abstraction, connected by support
relations. The argumentation used to achieve coherence involves not only description
and logic but also evaluative (normative) steps» [14, p. 75]. Thus, the legal doctrine
is both descriptive and normative (and not just one of those), that is, it has cognitive
and normative functions; if by the normative terms we mean the creation of ideal
models for legal reality and its change.

Therefore, the legal doctrine has not only descriptive, but also prescriptive cha-
racter [contains elements of the things existent and the proper], because it contains

! A. Peczenik noted that legal doctrine in Continental European Law (scientia iuris, Rechtswissenschaft,
Rechtdogmatik, “doctrine of law”, legal dogmatics) consists of professional legal writings, e.g.,
handbooks, monographs, etc., whose task is to systematize and interpret valid law [14, p. 75].
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the vision of the law as it should be, that is, its imaginary ideal image, justifies the
necessity and expediency of consolidating the norms of law, the formation of new
branches and institutions of law, their improvement or reform. An important com-
ponent of the legal doctrine is the evaluation and forecasting component, which
contains recommendational and orientational in their nature provisions, and is the
result of a critical analysis of the practice of law-making. This makes the legal doc-
trine a significant factor in the formation of law and enables it to actively influence
various components of the legal system, including the definition of the meaning and
ideological orientation of legislation.

The creation of a legal doctrine, development of its specific provisions, is directly
related to the interpretation of legal texts as well as comprehension and understan-
ding of the content of the legal requirements enshrined therein. In fact, any doc-
trinal study includes the analysis and interpretation of legislation, court decisions,
international legal instruments, etc. Often, such intellectual activity is not limited
to the literal interpretation of legislative norms and is aimed at highlighting certain
topical issues in the field of law from the standpoint of unwritten principles of law,
values, interests, fundamental human rights, etc.

Legislative norms reach up to judges through the «sieve» of lawyers’ interpre-
tive activities, who, not only in the language of available and understandable terms,
find out and bring to the reader the contents of legal regulations. If necessary, they
complement, refine, «clean» them from various defects — contradictions, ambigui-
ties or vagueness of wording in legal acts, etc. The doctrinal interpretation of legal
norms and their results are inseparable from argumentative practices, and the legal
doctrine itself is an argumentative discipline — there are certain arguments which
are supported by the legal community in the basis of any provisions of the legal
doctrine.

The doctrinal interpretation of legal norms and their results are inseparable
from argumentative practices, and the legal doctrine itself is an argumentative disci-
pline — there are certain arguments which are supported by the legal community in
the basis of any provisions of the legal doctrine. Mark Van Hoecke noted that from
the Middle-Ages until the seventeenth century legal doctrine has developed as an
argumentative discipline, which determined what kind of arguments were acceptable
in which cases, with whole catalogues of arguments. Actually, interpretation and
argumentation cannot be separated from each other, both in legal doctrine and in
legal practice. Each text interpretation needs arguments when diverging interpreta-
tions could reasonably be sustained, and a legal argumentation will almost always be
based on interpreted texts. So, legal doctrine and legal practice are both hermeneutic
and argumentative, but interpretation and argumentation appear to be roughly two
sides of the same activity, in which interpretation is the goal and argumentation the
means for sustaining that interpretation [16, p. 5]. When judges use certain doctrinal
constructions in their decisions, they agree with the relevant arguments. Even if the
latter are not explicitly mentioned in the text of the court decision, they implicitly
become part of the court legal position.
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Since the legal doctrine appeared in the legal life of society, its main task has
been the interpretation of legal texts — legislative acts, court decisions, etc. Their
existence is a prerequisite for the existence of a doctrine [no special legal texts —
no legal doctrine]'. As noted by foreign authors, the work of legal doctrine in the
French historical tradition (and in general in European) is in one way or another
related to the interpretation of written law. Faced with its various sources, coordi-
nating and systematizing them, the doctrine contributed to the creation of a holistic
legal order and thus paved the way for future codifications [15, p. 17].

The formation and development of the legal doctrine is influenced by external
and internal factors. The latter are related to the internal «mechanisms» of the legal
science development. These are unresolved scientific problems that give rise to scien-
tific discussions, scientific polemics, and the confrontation between different metho-
dological approaches (the struggle between realism and nominalism, materialism and
idealism, legal positivism and natural law theory, etc.). External factors (integration
and globalization processes, formation of the information society, environmental
problems, etc.) are rooted in the natural and social environments that are characte-
rized by constant volatility. Such changes give rise to new values, the restructuring
of the hierarchy of values, and the emergence of new rules of coexistence of people.
The need for their crystallization, harmonization, conceptual formalization, in fact,
necessitates scientific research, development of specific proposals and recommenda-
tions for improving legal regulation of relations, etc.

The process of developing a legal doctrine is long and multi-stage and begins,
as a rule, with the nomination and substantiation of the original author’s views on
certain phenomena of legal reality or approaches to solving pressing problems of legal
practice. In the course of scientific discussion, which can last for years and continue
on the pages of journals, scientific conferences, round tables, etc., scientific ideas and
theories are improved and conceptialized, and also the optimal ways and mechanisms
of their implementation in the state legal practice are developed.

This may lead to the development of a new direction in legal thought or
establishment of a scientific law school. Therefore, the legal doctrine — it’s not just
a set of views of individual lawyers, but to a certain extent the product of their
joint intellectual creativity. As a result, an integral, conceptually and methodologi-
cally, logically consistent knowledge of law, its branches and institutions, which
is to some extent reduced to an internally consistent core, is created. Due to its
proper argumentation, logic (systematicity, completeness, consistency), compliance
with the social cultural context, it receives recognition and support of the legal
community.

! Mark Van Hoecke comes to a conclusion that legal scholars are often interpreting texts and arguing
about a choice among diverging interpretations. In this way, legal doctrine is a hermeneutic discipline,
in the same way as is, for example, the study of literature, or to a somewhat lesser extent, history. In
a hermeneutic discipline, texts and documents are the main research object and their interpretation,
according to standard methods, is the main activity of the researcher. This is clearly the case with
legal doctrine [16, p. 4].
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A similar approach to understanding the nature and features of the legal doctrine
can be found in the writings of modern Ukrainian scholars. For example, V. Kolisnyk
characterizes the constitutional doctrine as a set of ideas, provisions, scientific views
and theoretical generalizations, established and recognized by the scientific com-
munity, which together comprise a logically completed and internally agreed vision,
understanding and explanation of the essence, features, main characteristics and pat-
terns (or trends) of development of a certain constitutional and legal phenomenon.
Usually a doctrine consists of a rather complex and extensive system of interrelated
ideas, provisions, theses, conclusions and generalizations [9, p. 208].

The legal doctrine (as a resume or result of doctrinal legal research) has a
stable, conservative character. If a particular scientific idea (a provision) has
become an integral part of the legal doctrine, then, as a rule, it does not change
over a long period of time — it may take more than a decade before it is changed or
finally rejected. However, this does not mean that the legal doctrine is completely
unchangeable. Csaba Varga, pointing to the relative constancy of the doctrine,
notices its open texture, because it has the potential that «this could also have
been different», even if it has not happened or it can not become something else.
However, for the same reason, and this is another pole of the double nature of the
doctrine, at any time it states that it is final and ultimate (self-commissioning)
in its certain state, although it is likely to open already on the next day or be
unchangeable forever [3, p. 102].

Y. Yevgrafova emphasizes that the doctrine is not necessarily driven by the
nature of the legal culture of society, but is an autonomous, self-sufficient phenom-
enon whose action and influence are not limited by the time and borders of national
states. Such are the long-standing doctrines of natural law, national sovereignty,
social contract, etc. In fact, equating doctrine and legal science, Y. Yevgrafova indi-
cates that it is one of important social institutions, which plays a significant role in
the life of society and the state, in particular, in state-building, the improvement of
the modern system of national legislation, law-enforcement activity, the formation
of a legal culture of citizens, etc. Scientifically grounded conclusions and suggestions
should form the basis for the development of nation-wide concepts and programs of
social economic development of Ukraine [5, p. 55].

But can the relevant concepts of natural law, national sovereignty, separation
of powers, etc. become an integral part of the system of national law without their
creative interpretation in accordance with the national historical, economic, social
cultural peculiarities, specificity of the legal culture of Ukrainian society? Can we
possibly directly include T. Hobbes, J. Locke, S.-L. Montesquieu’s treatises to the
programs of social economic development of Ukraine? It is expedient to have a fairly
flexible understanding of the concept of separation of powers, national sovereignty
and mechanisms for their implementation, which results from the inadmissibility of
the dogmatic interpretation of this scheme for once and for all, as well as the pos-
sibility of completing these concepts with new elements that match modern realities.
Obviously, the basic ideas and principles formulated by the outstanding figures of the
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past, their followers and like-minded people, are specified and updated by modern
lawyers. The latter develop the legal doctrine, which, in our opinion, is a cultural
and historical phenomenon — it embodies the interests, needs, values and traditions
existing in a certain society translated into the legal language.

Conclusions of the research. The legal doctrine exists and develops in the
system of coordinates, which are set by traditions, ideological, cultural, religious
keynotes of society. They largely determine the content of the legal doctrine, which
implicitly has a specific axiological burden. Correlation with the existing social cul-
tural reality is an essential feature of the legal doctrine.

The proposed understanding provides an opportunity to separate the doctrine
from the philosophy of law, which reveals the general idea of law. The results of
philosophical and legal quests in the form of doctrines, philosophical and legal con-
cepts are mainly universal, invariant in historical and cultural terms. The connection
between legal doctrine and the philosophy of law lies in the fact that any doctrinal
study is based on the idea of the nature of law. In relation to the legal doctrine, the
philosophy of law is on the meta-level and defines its ontological and epistemologi-
cal foundations.

It must be admitted that legal academics do not have a «monopoly» on the
creation of a legal doctrine. So, a significant contribution to the development of the
American legal doctrine was made by O. Holmes, B. Cardozo etc. They conceptual-
ized and generalized their own experience of judicial activity in a series of articles
and books that substantiated their views, ideas, principles which were supported
and recognized far beyond the boundaries of the American continent. While in the
continental law a legal dictionary is created by legal scholars, the language of the
English law is created predominantly by judges — original legal constructions are
the result of the judicial decisions incertain categories of cases. These constructions
are not static — they are refined, adjusted, filled with new content by joint efforts
of both judges and legal scdolars. Therewith, judges use persuasive legal provisions
developed by legal scholars. At the same time, the latter, analyzing legislation, judi-
cial practice, international legal documents, formulate new findings and proposals
that, under certain conditions, may change the legal doctrine. As rightly stated by
Csaba Varga, the doctrine, on the one hand, fulfills the promise of completeness, and
on the other hand, it always has a transient character, because at any moment it is
only in the state of development [3, p. 102].
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IIpaBoBa HOKTpPHHA: ACEKTH PO3YMiHHSs

Cmamms npucesuena 0oCaioxcen o npupoou, 0cobiusocmeli, 3micmy npasogoi dokmpunu, ii poui
6 10pudUUNill. npakmuyi. AKMyaiouicms eusUents NPagosoi QOKMPUNHY MicHO No6’sa3ana 3 npoodIeMOI0
suUsHauenns i poai i sHauenns. y poseumxy eimuusnsnozo npasa. Oony iz 6asosux ideil, wo aAKMUEHO
NIOMPUMYEMBC MA AP2YMEHINYEMBCA CYUACHUMU GUEHUMU, Y NAU3AANOHIUINL (DopMi MOKCHA CPHOp-
MYJI0BAMU MAKUM YUHOM: NPAso — ue dewo Oiivule, Hide 3axornodascmeo. laxi xonuenmyanvii 3minu
Y POYMIHHT NPasa d0360aUNU GKIIOUUMU 00 NPeOMema HayKkosozo 0620860peHHs MAKi Kamezopii, K M saKe
npaso, NPpUNLUNIL NPAsa, 6EPXOGEHCME0 npasd, cydosuii npeyedenm ma in. Hoemvca ne minvku npo
meopemuuni OUckycii, a i npo peaivie PePopMyeants PISHUX eleMenmis yKpaincokoi npasoeoi cuc-
memu na 6asi Kpawux 63ipyie saxionoi demoxpamii. Ilpozonowenns nesarexcnocmi Yepainu y 1991 poyi
ICOMNO SMIHUO 3a2a1bHY CUMYAUII0 Y GIMUUSHANIT NPAGHUYIL HAYUl, WO, OUiHIOIUU 00 €KMUBHO,
nepebysac y cmami niOHeceHHs, peHecancy. 3’s6Ulach PeaivHa MONCIUGICMYy 30azamumu HAUiOHALbHE
npaso 3006ymramu €BPONEUCcHKOL i c8imosol 10puduunol OymKu, Wo € aKmyaivHum 6 KOHMeKCmi €6Po-
iHmezpayitinux npouecis, aKMueHUM Yuachukom sxux ¢ Ykpaina. Oonum 3 maxux 3006ymxie € pyx 0o
BUSHANHA NPABOBOT DOKMPUNU K YUHHUKA, W0 GIOUYMHO 6NAUBAE HA HOPMOMBOPYY, NPABO3ACMOCOBHY,
npasomaymauny Oisivricms. Y npasosiil, 0eMoKpamuynii 0epicagi 20106HUM 3AB0AHHIM CYOOBUX Opea-
Hi6 € peanvie 3ab6e3neuents ehexmueHoz0 Mexanismy saxucmy npae modunu. Bodnouac saxonodascmso
6yov-axoi kpainu ne ¢ dockonanum. Ilpu nedocmamuii wimxocmi 3axonodasuux nopm (8idcymuocmi
SICHOT, MOUNOI, 3PO3YMINLOL MOBU HOPMAMUBHUX AKMIB, POSNAUBUACOCMI DOPMYII08aNL, HALBHOCMI Y
3aKoH00aBcmei NPozaiu, KOII3ii MOw0) GUHECEHHS PO3YMHOZ0, CNPABEONUBO20, HALENCHUM YUHOM AP2Y-
MEHMOBan020 cyo008020 piwienis 6€3 GUKOPUCTIAHHS THIUUX OXcepel NPasa € Qaxmuuto HEMOICIUCUM.
3eepmarouucy 0o npunuuNie npasa, NPAGOBUX 36UUAI6, NPAs JOUHU, NPABoEoT QOKMpPUHU, cyddi <000y -
008Y10Mb> NPAgo, YOOCKOHALIOIOMY 11020, i MAK Y NEGHOMY CEHCI BUNPABISIOMbCS NOMUIKU 3AKOHO0ABUSL,
i100i npununsouu il Hecnpasedrusux 3axonie. Moicna Koncmamysamu, wWo y cCyuachii Hayyl ichyomo
pisni nidxo0u 00 Po3yminis npasosoi OKMPuHL, KA BUSHAUAEMCI K <OYyX» npasa; idei ma nozisiou
SHAHUX NPABHUKIG; AGMOPUMEMHI HAYK0BI NPayi — MOHOZPAQil, HAYKOBO-NPAKMUUNI KOMEHMAPI 3aKOHI8
i Kodexcie mowo. Ha naw nozisd, maxi nioxoou ne € npunyunoso nOMUIKOGUMU, NO3ASK DOSKPUBAIOMb
oKkpemi acnekmu up0zo seuuya. Boonouac eonu dewyo 001obiuni ma nedocmamui 0nst po3KpUmMmsi nPUpoou
ma cymnocmi ckiaoH0z0 (peHoMeny npasosoi OOKMPUHU.

IIpasosa dokmpuna cmeopioemvcs, 8i0MBOPIOEMBCS, PO3BUBAEMbCSL NEPe00sCiM 3a80sKU iHme-
JIEKMYATLHO-MEOPUUM 3YCUTIAM NPABOIHABUIB, OCHOBHUM 3MICMOM OISILHOCMI SKUX € 00CHiONCeHHs
npasa 3a 00NomMoz010 GHOPMALLHO-00ZMAMUUN0Z0, ICMOPUUHOZO MA THILUX Memo0is, Po3poOKa NPuLio-
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Mig ma cnocobie 11020 MAYMadenns i CUCTeMAMU3AYil, OCMUCICHH HAKONUYEHOZ0 NPAso6ozo 00C6idy
i cmeopenns Ha 0CHOBI Ub020 <HAYKOBOI Kapmunus» npasosozo ceimy. Ilonoicenis npasosoi doxmpunu
CMBOPIOEMBCSL, K NPABUNO, 8 Pe3yIbmami nposedeHs PYHOAMEeHMATvHUX HAYKOBUX 00CIIONCEHD, U0
noe’sszamni 3 eAUOOKUM Ma 6CeOMMNUM AHALIZ0M CYMHOCIE, 3MICMY, 0COOAUBOCMEN PYHKUIONYBaANHS | PO3-
BUMKY 0epiHcaABHO-NPABOBUX s8UW (3AKOHO0ABCMBA, CYO060T NPAKMUKU, OKPEMUX 2aTYy3ell npasa) 6 nes-
HUX NPABOBUX CUCTNEMAX MA 0OTPYHMYBAHHAM PAUIOHATOHUX Ni0X00i8 00 BUPIEHH OCHOBHUX NPOOLeM
6 cpepi 1w0puduunoi npaxmuxu. Hoemwvcs npo eidobpasceni 6 ysazanvrenii Gpopmi w0puduuni snanus:
10puUdUUHi KOHCMPYKYiT, nOHImms i Kamezopii, npunuunu, npasosoi ioei, Konuenyii ma iu., ki ymeo-
PI0IOMb 3MICMOBY uacmuiy npagosoi JOKMpunu, wo Mae 00 eKmusosany Gopmy y euzindl HAYKOBUX
npayb — monozpapiil, naykosux cmameil, 0onosidetl, KOMeHMapie 3aKkoHOOA6CMEa Mow. 3 MoMeHmy
BUHUKHEHHS Y NPABOGOMY JHCUMMIE CYCNITCMEA NPAasoeoi QOKMPUHU ii OCHOBHUM 3A60AHHAM € THmepnpe-
mauyis npasosux mexcmis (3axonodasuux axmie, cydosux piwenv ma in.). Ix nasenicmo ¢ neobxionoio
YMOBO0I0 icCHYBanHs QOKMPUNHU [HEMAE CREYIaNbHUX NPABOGUX MEKCMI8 — HeMAE NPasosoi 0oKmpuHiL].
Dopmysarrs npasosoi QOKMPUHIL, CMEOPEHHS OKPEMUX i NOL0NCeHb 6e3nocepedvbo noe’si3ano 3 inmep-
npemayielo npagosux mMexcmis ma OCMUCIEHHSM, YPOIYMIHHAM 3MICIY 3aKPINIEHUX 8 HUX 10puouy-
nux npunucie. axmuuno 6ydv-saxe dokmpunaivie OCIONCCHHS GKIIOUAE AHANI3 MA THMEPNPEMayiio
3akonodascmea, cydosux piulens, MINCHAPOOHO-NPasosux dokymenmis ma in. Yacmo maxa inmenexmy-
amvna disiviicms He 3600umvcsi 00 OYKBAILHO20 MAYMAUEHHS 3AKOHOOAGUUX HOPM | CIPAMOBAHA A
BUCBIMNCHNS NEBHUX AKMYATLHUX NUMAHD Y UYApUuHi npasa 3 no3uuitl Henucanux npUHYyUNie npasd, uit-
Hocmetl, iHmepecie, 0CHOBONOLONCHUX NPAd JOOUHU MOU0. 3POOIEHO BUCHOBOK, WO NPABOBA JOKMPUIA
Ma€ He Minvku OeCKpUNMUGHULL, a MAKONC NPECKPUNMUSHUL Xapaxmep (MiCmumy eiemenm cyujoeo i
nanexcrozo). Onucyiouu, 30HCHI0I0UU J0ZIMHUT 00 eKOHOMIMNULL AHANI3 NPAsA, 10PUCTIU GUSBILIIOND
npozanuy 6 3aKoHO0ABCMEI, 3ACMAaPiIicmy HOPM NPAsd, ix HegionoGIOHICMb NPUHLUNAM NPAsa Moo i
00800simb HeobXiOnicmy 6cmanosienis / sminu / CKACYBAHHS 10PUOUMHUX HOPM YUl THCIMUMYMIE NPasd.
IIpasosa doxmpuna icHye ma po3susacmvcs 6 cucmemi KoopouHam, siKi 3a0armocs NPasoOSUMU Mpa-
Quyiamu, ceimMoziAOHUMU, KYJbMYypPHUMU, periziinumu dominanmamu coyiymy. Kopensuis 3 icuyrouoro
COUIOKYIbMYPHOIO PEATbHICMIO € ICMOMHOI0 03HAKOW Npasosoi doxmpuiu. Taxui nioxio dae moxnciu-
eicmo giomencysamu dokmpuny 6i0 Qinocodii npasa, axa posxkpusae 3azaiviy ideto npasa. Pesyrvmamu
Pinocopcvrko-npasosux nowykie y euzindi 6uenn, QilocoPCLKO-NPABOBUX KOHYENMIG € YHIBePCATLHUMIL,
ineapianmuumu 8 iCmopuKo-KyIbmypHomy eionowenti. 36’s30K npasosoi dokmpunu ma pirocogii npasa
noasizae y momy, wo Oyov-sxe dokmpunarvie 00CIONCEHH CRUPAEMbCS HA YABIEHHS. NPO NPUPOy
npasa. Io sidnowennio 0o npasosoi doxmpunu Qinocois npasa 3HAxXoOUMsvCs Ha MEMapieui i GU3HAYAE
i OHMON0ZIUHT MA eNniCMeMOoN02IUHI OCHOBU.

KmiouoBi cioBa: mpaBoBa JIOKTPHHA; IOPUANTHA HAYKA; [PKEPEsO 1PaBa; IOPUIMIHE TIyMaueHHS;
IOPU/IMYHA JIyMKa.

Hadiiwna do pedronezii 09.05.2018 p.

ISSN 2414-990X. Problems of legality. 2018. Issue 141 21



