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NMPUHLUMUIUN TA YMOBU
3ACTOCYBAHHA KOHTP3AXOAIB
Y CYYACHOMY MIXKHAPOAHOMY T1PABI

Jocridaceno ymosu 3acmocyeaniis KoHmp3axooie y Cyuacnomy miicnapoonomy npasi. Jlosedeno,
w0 NOPSI0OK 3ACMOCYBAHHS KOHMP3AX00i8 HeOOCMAMHLO 8Pe2yIbO8AHUT HOPMAMU MIHCHAPOOHOZ0 NPasa
i Hocumn nepesadicio nexoougpikosanuil seuuaceuil xapaxmep. IIpoananizosano npunyunu 3acmocyeanis
KOHMP3ax00i8 8 CYUACHUX YMOBAX; 0OTPYHMOBANO, WO NPABO 3ACMOCOBYBAMU KOHMPIAX00U MOdce Oymu
Peanizoeano me mitvkKu NOMEPNiLoI0 0epircasolo, a i mpemimu 0epicasamu v MircHapoOHuUMU opza-
nisauismu. Xapakmep i posmip Koump3axoodie mMaiomv Oymu npoNnOPUiUHUMU GUUHEHOMY NPABONOPY-
Wennio, a came 3acmocysanis KOHmp3axodie 3aeicou Hocumv oOMewcenuti xapaxmep i 301CHIOEMbCs.
3 MEMOI0 CNOHYKAHHS BUKOHANHS NPABONOPYUHUKOM C60ix 0006’s3Kie. OKpecieno Kpumepii npasomip-
HOCMI 3ACMOCYBANHA KOHMP3AX00ia.
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IIpuHIMOBI U yCAOBUS IPUMEHEHHSI KOHTPMEDP B COBPEMEHHOM MEKIYHApOIHOM IpaBe

Hccnedyiomes ycrosust u npunyunvl NPUMenenus KOHMPMED 6 COBPEMEHHOM MeNCOYHapoOHOM
npase. Yemamnoeieno, umo nopsioox NpumMenenus Koumpmep He0oCmamouno ypeyiuposarn HOPMamu
MENCOYHAPOOHO20 NPABA U HOCUM NPEUMYUECCNEEHHO HEKOOUDPUUUPOSAHHDLL 00bIUHO-NPABOBOU XAPAK-
mep. Takaice 060CHOBLIBACTNCS, UMO NPABO NPUMEHTID KOHMPMEPbL MONCET OblMb PEAIUZ08aAN0 HE MOLVKO
nomepnesuUM 20cyOapcmeoM, HO U MPEMbUMU 20CYOAPCMEAMU UL MENCOYHAPOOHBIMU OPLAHUSAUUSMIL.
Xapaxmep u pasmep xowmpmep 001icHblL Obimb NPONOPUUOHALLIHBIM COBEPULCHHOMY NPABOHAPYUEHUIO,
A UMEHHO NpUMeNenue KOHmPMEp 6ce20a HOCUM 0ZPAHUMCHHIL XAPAKmep U OCYULCMBSLeMCs. ¢ Ueiblo
nobycoenust 6oINOIHeHUS NPasoHapywumenem ceoux obssannocmei. IIpusodsmes kpumepuu npaso-
MepHOCMU NPUMEHeHUsT KOHmPMeD.

KimoueBbie cioBa: KOHTPMEPBHI; MEKIYHAPOIHAS OTBETCTBEHHOCTb; MEK/IYHAPO/HbIE CAHKIIUU;
MEKIYHAPOIHOE IPUHYIKIEHNE; MEKIYHAPOIHOE ITPOTHBOIIPABHOE JIESTHUE.
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Bcemyn. Tlicas 2014 p. cioctepiraeTbest TIHOOKA KPU3a Cy4acHOTO MizKHAPOIHOTO
1paBa, Mo3adK BiJICYTHICTh /IIEBUX MEXaHi3MiB ITONEPe/KeHHs Ta MPOTU/Iii arpecii
3 OOKY OKpeMHUX jiepKaB (DaKTUIHO CTaBUTH ITiJl CYMHIB JOIIJIbHICTh iCHYBaHHS
cucTeMM yHiBepcaibHOl Ge3neku, 1mo 3akpimireHa Craryrom Opranizamii O0’ej-
Hanux Harfiii i 1eXXuTh B OCHOBI Cy4acHOTO CBITOBOTO MPaBONOPAAKY. Tpaguiiiiino
y MiZKHAPOJTHOMY TIPaBi Ta MiKHAPOAHUX BiIHOCUHAX OCHOBHUM i (DAKTUUHO €MHUM
3ac000M 3a6e3TeUeHHsT TEPUTOPIATBHOI IIIICHOCTI JIepsKaBy BU3HABAIOCH 11 ITPaBO Ha
iHIMBiyabHy i KOJEKTUBHY caMOOOOPOHY, TOJIi SIK iHII 3ac00U BILIMBY Ha J€PKaBY-
arpecopa Maiike 3aBK/I1 3aJUIIAJINCS 11032 YBArolo HayKOBIIIB Ta BUIIKX I0CAZ0BUX
oci6 GisbIIoCTi epsKaB CBITY Y1 BiANOBIIHIX MIXKHAPOJHUX OpraHizaiiil. Y cy4acHux
’Ke YMOBaXx, KOJIM 3aCTOCYBaHHS HEBiIChKOBHMX 3aCO0IB BiZIHOBJIEHHS TEPUTOPIaIbHOI
IJTICHOCTI CTaE OCHOBHUM 3aCOO0M MITPUMAHHS MiKHAPOJHOTO MUPY Ta GE3IeKH,
BUHUKAE 1TOTPeba y TPYHTOBHOMY JOCJI/IKEHH] CAaHKI[IITHUX MeXaHi3MiB BILIUBY Ha
MOBEJIIHKY JIep:KaBy, 10 BUNHUJIA CePHO3He TOPYIIEHHS HOPM Mi>KHAPOIHOTO TIPaBa.

Ananiz ocmanuix docaioxicens i nyoaikauit. TemMaTrKa 3aCTOCYBaHHST CAaHKITi
Ta KOHTP3aXO/[iB y BiJIIIOBi/Ib HA MOPYIIEHHS MEBHOIO /IepKaBO0 HOPM MiKHAPO/I-
HOTO IIPaBa € OAHIEI0 3 HAWOLIbII JUCKYCIMHUX He JIMIIe y Hayli MiKHapOIHOTO
npaBa, a ¥ y IpaKTUIli Mi’KHAPOJHUX BiJIHOCHUH, MislJIBHOCTI Jlep:KaB Ta MizKHApO/I-
HUX opranizaniil. Cepesi BITYN3HSHUX aBTOPIB, AKI PO3IJISAAAINA Y CBOIX MyOJIiKaIlisIX
3asHaveHi nuranns, ciix HaszBaru [I. 1. Bepumreitna (D.1. Bernshtein), B. A. Bacu-
nenka (V.A. Vasilenko), P. A. Kanamkapsina (R.A. Kalamkaryan), 1O. B. Maniituyka
(Y.V. Maniychuk), C. B. Packazneii (S.B. Raskaley), H. A. Ymaxosa (N.A. Ush-
akov), I. I. JIykamyka (I.I. Lukashuk). Haii6isbim aBropuTeTHUMYU iHO3eMHUMU
HAyKOBIIIMU, KOTPi MIPUCBSATUJIN CBOI Tpalli MTUTAaHHAM KOHTP3axomiB, € [l. Ammang
(D. Alland), /Ix. Kpoydopa (J. Crawford), K. Tomycuar (C. Tomuschat), O. Enarab
(O. Elagab), K. Yen (Q. Chen) ta nestxkux inmmx. He3Baskaroun Ha YiMMary KiJbKiCTh
HAYKOBUX IyOJIiKaIliil, PO3yMiHHSI KOHTP3aXO/iB y Cy4aCHOMY MiKHApPOZHOMY ITpaBi
3HAUHOIO MIpPOIO 3AJIMIIAETHCS KOHTPABEPCIMHNM, 1 (paKTUUHO BiJICYTHE 3arajbHe
PO3YMiHHS TijICTaB, MeX Ta IPUHIIMIIB 1X 3aCTOCYBAaHHSI.

Mema i 3aedanns nyénixauii. Otxe, CTYIiHb aKTYaJbHOCTI JOCIIIKEHHS MixkK-
HapOHO-TIPABOBOTO PETYJTIOBAaHHS KOHTP3aXO/liB, a TAKOXK XapaKTep OCTaHHIX Hay-
KOBHUX TTyOJIKaIiil 3yMOBJIIOIOTH TTOTPE0Y ¥ M0JATKOBOMY aHai31 IOPUAMYHIX MEX
3aCTOCYBaHHS KOHTP3aXO/[iB Y Cy4aCHOMY MisKHApO/HOMY IIpaBi, JIJIs1 YOTO Y MEPIILy
4yepry HeoOXi/IHO BUSHAUUTH MPUHIUIIA Ta YMOBH IX 3aCTOCYBaHHSI.

Buxnao ocnosnozo mamepiany. Konrp3axoan y MiXkKHAPOAHOMY TIPaBi € OIHIM
i3 BUJIB 3aX0/iB MPUMYCY /0 BUKOHaHHsSI 3000B’s13aHb, 1[0 BUTIKAIOTh i3 MpaBo-
BIJIHOCWH BiANOBiganbHOCTI. 3apyOikHi Ta BITYM3HSIHI JTOCTITHUKNA HEOJIHOPA30BO
3a3Havasu, 1Mo mpobjaemMa 3aCTOCYBaHHsI 3aXO/iB MPUMYCY, siKi O CIIOHYKaIu 10
Jo/lepKaHH MisKHAPOJHO-TIPAaBOBUX HOPM, HAJIEKUTH JI0 YKCJA HAWBAKJIMBIIINX
i HaiickmaHinmx mpobieM y chepi MiXKHAPOIHO-TIPaBOBOI BinoBiaabpHocTi. Harpu-
kaaz, O. Enara6 (O. Elagab) y cBoemy pocigkenni, npucBsdeHOMY IpoGIeMaTHIIL
Mi>KHapPOIHO-TIPABOBOTO PETYJIIOBAHHS 3aCTOCYBAaHHS KOHTP3aXOJIiB, HATOJIOIIYE,
IO MMUTAHHS TPO KOHTP3aX0/M € OJHUM 13 HalBaXXuMX i HalicynepedanBiNInx
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y cepi BianosinambroCTi fepkas [1, p. 1530]. BigcyTHicTh YiTKUX KOHBEHIITHUX UH,
NpUHARMHI, KOANDIKOBAHUX MisKHAPOJHO-TIPABOBMX HOPM, SIKi O TOPKAJIUCS MTUTAHb
MHWPHOTO BPETYJIIOBaHHSI PI3HOMAHITHUX CIIOPIB MIXK Jlep:KaBaMu, 3aCTOCYBAaHHS
KOHTP3aXO/(iB i MiZKHapOJHOTO MPUMYCY 3yMOBHJIA JOBroTpuBaiy pobory Kowmicii 3
mizkHapozHoro npasa OOH, cripsimoBany Ha po3po6ky Crareii 1po BiZIITOBIaIbHICTD
JIepsKaB 3a MisKHapoaHO-TipoTuipasHi misaus. 12 rpyans 2001 p. Tenepanbia Acam6-
sest OOH mnpwuitasina Pesomorito A/RES/56,/589, mio y nonatky mictuts CtaTTi 11po
BiZIMOBIIATBHICTD /lep:KaB 3a MisKHapoaHO-TIpoTUTIpaBHi AisgaHA. 11i CtaTTi B34TI 10
BiJIoMa i pEKOMEH/IOBaHi «JI0 yBaru ypsjliB, He TOPKAIOYNCH MPHU 1TbOMY MTUTAHHS TIPO
iX MailOyTHE MPUITHATTS YK IHIINX HAJTEKHUX 3aX0/iB> [2].

Besnocepennbo cam Texer CtaTel 1Mpo BiAMOBIANBHICTD JIEP:KaB 32 MiXKHAPO/I-
HO-TIPOTUIIPABHI JIISTHHS He PO3KPUBAE TMOHATTS KOHTP3aX0/liB, (DAKTUYHO /TO3BOJIS-
10YM BU3HAYATH iX BUXO/SIYM 13 YCTAJEHOI IPAKTUKU Mi>KHAPOHUX MTPABOBIIHOCHH.
Y 1isioMmy KOHTP3axoJd MOKHA PO3IJISIIATH K MPABOMIPHI 3aX0[u ITPUMYCY, 1110
3aCTOCOBYIOTHCS TIOTEPIIJIUMU UM IHITAME JiepsKaBaMy JIO JIEPKaBH, SIKa BUMHUJIA
MIZKHAPOIHO-TIPOTUTIPABHE JIISTHHS, 3 METOIO 3aXMCTY 1X 3aKOHHMX IIPaB Ta iHTEPEeCiB,
BIJIIKOyBaHHsI 3aIOIsIHOI MIKOAX 200 BiJIHOBJIEHHSI IMOPYIIEHOTO MiKHAPOIHOTO
mpaBonopsaky |3, c. 87].

Kontpsaxoau sBASIOTH COOG0I0 €JIeMEHT MeXaHi3My MiKHApOIHO-IIPABOBOTO
MIPUMYCY, IO 3aCTOCOBYETHCS M0 AeprKaBU-TipaBonopymanti. IOpuanana nmpupoma
KOHTP3aXO/[iB MTPOSBILETHCS TAKOXK 1 y TOMY, 1110 KOHTP3aXO/IA 3aBXK/U € PEAKITIEI0 HA
MiKHapOJIHE TIPaBOIOPYIIEHHS, i IKOM BOHM 3aCTOCOBYBAJIMCS CaMOCTiiiHO, 6e3Bil-
HOCHO JIO TONEPEIHBOI TOBEAIHKHU JeP:KaBU-IIPABOIOPYIIHMIL, TO BU3HABAIUCS O
nporunpasaumu. Tax, /I. Ammana (D. Alland), poskpuBatoun MOHSATTSI KOHTP3aXO/IiB
y MiXKHAPOJHOMY TIPaBi, 3a3HAYAE, 1110 KOHTP3aXO/IU 32 CBOEIO IOPUIUYHOIO TTPUPOIOI0
€ BHYTPIIITHBO TPOTHUIIPABHI, ajie BUMPABAOBYIOTHCS METOIO Ta Ti/ICTABOIO iX 3aCTO-
cyBaHHS [4, p. 1221-1222]. 3a 1i€to 03HAKOIO KOHTP3aX0/Ii iICTOTHO BiIPI3HAOTHCS
Bijl peTopciii, TO6TO MPaBOMIPHUX aKI[iil y BiAMOBIAb HA HEAPYKHI /i, 1[0 HE MAIOTh
03HAK Mi’KHApOJHOTO IMPABOIOPYIIEHHS, HAPUKJIAJ, TUMYACOBOTO BiJIKJIMKAHHS
CBOTO MOCJIa BHACJIIOK HEAPY/KHIX 3astB 3 OOKY KpalHu WOro mepeOyBaHHs i T. II.

A Ix. Kpoydopa (J. Crawford), poskpuBaioun 0puANIHY TPUPOAY KOHTP3AXO-
JliB, HABOJIUTH TaKi TPUHIIAIIHN iX 3aCTOCYBAHHS:

1) KOHTpP3axoAM MAIOTh 3aCTOCOBYBATHUCS JIMIIIE 1OJI0 /lep:KaBH, SKa BUMHUIA
MiKHaPOIHO-TIPOTUIIPABHE JisIHHS, B PE3yJIbTaTi SIKOTO MOTEPIiJIOMY Cy0'€KTy Mixk-
HapOHOTO TIpaBa (ZiepsKaBi UM MiKHAPOHIN opraHisariii) 3amo/lisiHO MTKO/LY;

2) KOHTP3ax0/ MOKYTb 3aCTOCOBYBATHUCS JIUIIE TIOTEPINJIO0 /ep;KaBOi0 Ui
Mi’KHAPOIHOIO MIZKYPSIZIOBOIO OpraHizaitiero abo BiJ| X iMeHi;

3) mpOTUIIPAaBHUI XapaKTep [isHHS, 10 € MiJICTABOIO JIJISl 3aCTOCYBAHHS Y Bijl-
IIOBi/Ib HA HHOTO KOHTP3aXO0/liB, Ma€ BU3HAYATHCS BUKJIIOYHO HA OCHOBI HOPM MiX-
HApO/IHOTO TIPaBa, a He HaIliOHAJIBHOTO TIpaBa Jiep:KaBu, 110 Ma€ HaMip 3aCTOCYBaTH
KoHTp3axoau. [Ipu 1bomy 3acTocyBaHHS KOHTP3axoO/[iB He MOBUHHO CTBOPIOBATU
YMOB /I TIOPYTIIEHHS OCHOBHUX TIPUHITUIIIB MI’KHAPOIHOTO TpaBa Y1 MOPYIIEHHS
mpas i ¢cBOOO/I JIIOINHY;
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4) €MHOI0 METOIO 3aCTOCYBAHHS KOHTP3aXO/[iB € BiIHOBJEHHS ITPAaBOMiPDHUX
paB Ta iHTepeciB MoTepIiyioro cyb’ekTa, B T.4. i BiAIIKOAyBaHHS MaTepialbHOI
KO, 3aCTOCYBAaHHST KOHTP3aXO/[iB 3 OY/Ib-SIKOIO 1HIIOK METOI0 HE JIOTYCKAETHCST
i camo 10 cobi € MIsKHAPOHUM MTPABOMOPYIIECHHSIM;

5) PeXUM KOHTP3axOiB Ma€ 3abe3MedyBaTu MOBEPHEHHS 0 MOMEPEIHBOTO
CTaHy, 1110 iCHYBaB /10 BYNHEHHSA MiKHAPOJHOTO ITPABOMOPYIIEHHS, i He TTOBUHEH
3aMO/IiI0BATH JIeP>KaBi-IIPABOIIOPYIITHUIII, IIO/I0 AKOi 1 3aCTOCOBYIOTHCS KOHTP3aXO/IH,
HE3BOPOTHOI TITKO/IU;

6) KOHTP3aX0/IM MAOTh TUMYACOBUI XapaKTep i MOXKYThb 3aCTOCOBYBATUCS JIUIIIE
710 MOMEHTY MOYaTKy iHIMMX mepeadadeHnx MixKHAPOIHUM MTPABOM TIPOIEYP MUP-
HOTO BUpillieHHs criopy [, p. 69].

Taka o3Haka KOHTP3aXO/IiB, IK MOKJIUBICTD 1X 3aCTOCYBAaHHS BUKJIIOUHO MOTEP-
mismM cy6’€KTOM MisKHAPOAHOTO MpaBa abo 3a HOro JOPYYEHHSIM, TOCUTH aKTUBHO
JIMCKYTYETHCS y MOJITUYHIN Ta IOPUNYHIN JiTepaTypi.

TocTpy mosemiky y cy4acHiil MiXKHapOJHO-IIPABOBill JJOKTPUHI BUKJIMUKAE
MUTAHHS PO MOJKJIMBICTb 3aCTOCYBaHHS KOHTP3aXO/iB 1HIINM, HiK IOTepIijia
nepskaBa cy0’ekToM MizkHapoaHoro mnpasa. Tak, sikimo /. Kpoydopx (J. Crawford)
HaJIeKHICTh TIpaBa Ha 3aCTOCYBaHHS KOHTP3aXOiB BUKJIIOUHO TOTEPIiIii gepskaBi
Y1 MiKHAPOJHIN OpraHisailii BBayKa€ OCHOBHOIO 03HAKOIO KOHTP3aXO/liB y Cy4aCHOMY
MiskHapoaHoMy Tipasi |5, p. 68], o K. Tomycuar (C. Tomuschat) omonye momiOHiit
JIYMIIi, IOBOJISTYH, TIO HA/liJIEHHS MpaBa Ha KOHTP3aXO/! JIUIIIE TIOTEPIIINX ep:KaB
JIOTIYHO TIPU3BE/IE JI0 TOTO, 10 KOHTP3aX0Au OY/IyTh 3aCTOCOBYBATHCSI JIUIIE OTY K-
HUMW B €KOHOMIYHOMY 4M BiliCBKOBOMY TLIaHi /iep;kaBamu |6, p. 79]. Ha mamry mymky,
MPaBO 3aCTOCYBAaHHSA KOHTP3aXO/[iB MOBUHHI MaTU SK MOTEPIIJI, TaK i TPETi JepKaBU
Y MiKHAPOJHI OpraHizailii, OCKiJIbKH y TIPOTHIEKHOMY BHUIIAAKY Oye MOpyIIyBa-
THCST TIPUHITUATI CyBEPEHHOI PIBHOCTI JIePKaB.

3araJibHi YMOBHM 3aCTOCYBaHHS KOHTP3aXO0/iB BU3HAYalOThCs po3/iiom 11 vactunn
TpeThoi Crateil «IMrmmemMenTallisgd Mi>KHAPOHOI BiZIOBIZIATBHOCTI fiepskaBy». Bijrmo-
BiziHo 710 4. 1 cr. 52 Crareii npo BiAIOBIATBHICTD A€PIKAB 32 MIsKHAPOIHO-TIPOTH-
NpaBHi JiSTHHS TOTEPITiIA IepskaBa Mepejl 3aCTOCYBaHHSM KOHTP3aXojliB 30008’ s13aHa
MOCTABUTH TIepe]l IeP;KaBOIO-TIPABOTIOPYIITHUTICIO BUMOTY TIPO BUKOHAHHS HETO CBOIX
3000B’s13aHb, 0 BUILUIMBAIOTH 3 BIIHOCKH MiKHApPOIHOI BiIIOBIZaIbHOCTI, Ta MOBi-
JIOMUTH 110 JIepsKaBy PO PillleHHs 3aCTOCYBAaTH KOHTP3aXO/U Ta 3alPOIOHYBAaTH
MIPOBECTU TIeperoBopH [7].

Buxozstun 3 BUKJIaZIeHOTO, MOKHA 3POOUTH BUCHOBOK, 1[0 000B’SI30K IIOTEPIILIOL
JIep>KaBy MTOCTABUTH TIePe]l JePKABOIO-TIPABOIIOPYITHUIICI0 BUMOTY TIPO BUKOHAHHS
HElo CBOIX 3000B’s13aHb, TIOBIIOMUTH 1[I0 JIEPKaBY TIPO PIllIEHHS 3aCTOCYBaTH KOH-
TP3axo/[i Ta 3alPOINOHYBATH MPOBECTU MEPETOBOPU € OJIHIEID 13 HAWBAKJIUBININAX
YMOB 3aCTOCYBaHHS KOHTP3axoiB. Lle 1mosoxeHHs: 10CTaTHbO IUPOKO BU3HAETHCS
MikHapoHO-TIpaBoBoio HokTpuHoio. Tak, /I. Bose (D.W. Bowett) 060B’s13K0B0IO
YMOBOIO 3aCTOCYBaHHSI KOHTP3aXOJiB BU3HA4Ya€e momepeaniit apbitpax [8, p. 168],
a K. Tomycuar (C. Tomuschat) — Buuepnants ycix 3aco6iB 3aXMCTy HOPYIIEHOTO
npaBa, He TOB’sI3aHUX i3 3acTocyBaHHsAM npumycy [6, p. 85]. Illonpasaa, inoxi
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BUCJIOBJIOIOThCS 1 npotusiexui gymku. Hanpukaana, E. [oanep (E. Zoller) BBa-
JKa€, M0 3aCTOCYBaHHS KOHTP3aXO/iB He oOMexKeHe OY/Ib-sIKUMU TIPOIECYTbHUMI
yMOBaMU, X04a y Pa3i, KO KOHTP3aXO/M He HOCSTh B3AEMHOTO XapaKTepy, iCHY€E
000B’130K BUCYHYTH KOHKPETHI BUMOTH /IO TTOYaTKy iX 3actocyBanHus [9, p. 119].

Opnak ciiji 3ayBakKUTH, 10 Y YUHHUX MIXKHAPOAHMUX JIOTOBOPAX HEMa€ YiTKUX
i OJIHO3HAUHUX TPABWUJI, 5IKi 6 BCTAHOBJIIOBAJIU TIPOIEAYPU MOMEPEAHBOTO BPETY-
JIIOBAHHS CIIOPY SIK YMOBM 3aCTOCYBaHHS KOHTP3aXO[iB. Y JeIKUX MiXKHAPOIHUX
JIOTOBOPax nepeadadeHo mpsiMuii 000B’I30K JIepsKaB-yUacHHIb 3aCTOCOBYBATH 3aC00U
JIPY>KHBOTO BperyJitoBaHHs cropis. Tak, 3rinno 3 Yacturoo XV Konseniiii OOH
3 Mopcbkoro mpaBa 1982 p. [10] mepskaBu-yuacHuili 3060B’s13aHi 3aCTOCOBYBATH
MUPHi 3acO00M BUPIIIEHHSI CIIOPY Ta NPUMUPHI 1iporieypu. OpHade OiIbIICTD THITIX
MiKHAPOAHMX JOrOBOPIB HAALILIOTH YYACHUKIB JIMIIE [IPAaBOM, a He 000B’SIBKOM
3aCTOCOBYBATH MPUMUPHI MTPOIIEYPH.

Buxopsgun 3 monoxens Craryty OOH [11], MoskHA TOBOPUTH TIPO iMIIEpAaTUBHUT
000B’sI30K JiepsKaBM 3aCTOCOBYBATH MUPHI 3acOO0M BUPIMIEHHS CIIOPY 10 MOYATKY
3aCTOCYBaHHS KOHTP3aXO/iB, ajle KOHTP3aX0AM MOXKYTb MaTH i €eKOHOMIYHUI 4K
opraHizamiiiHuil xapakrep, 1o 6Ge3rnocepeIHb0 He BUXOAUTHME 32 PAMKU HOHSATTSI
MUPHOTO BUPINIEHHS CIIOPY, TOMY IMUTAHHS TIPO MOXKJIMBICTb 3aCTOCYBaHHS KOHTP-
3aX0/[iB, HE MOB’AI3aHUX i3 BUKOPUCTAHHIAM 30POITHOT cuii, 6e3 KoAepKaHHs YMOBU
MTOTIEPETHHOTO BUPIIIEHHS CIOPY, 3aJTUIIAETHCS CITIPHUM.

MiskHaposHO-TIPaBOBA JIOKTPUHA B IIJIOMY IIJATPUMYE TOTJIS, BiITTOBITHO
JI0 SIKOTO 3aCTOCYBaHHS KOHTP3aXO/iB JIOIIyCTUMe JIMIe Yy BUIAJKYy BUYEPIIaHHSI
MOTEPIIJIOI CTOPOHOIO IHIIKX, HE MOB’I3aHUX 13 3aCTOCYBAaHHIAM IIPUMYCY, 3aC00IB
3axMCTy CcBOIX mpaB. OHAK y JIAHOMY BUIAJKY CJIiJ{ BPaXOBYBATHU JIUIIE Ti 3aCO0U
3axMCTY, SKi peajbHO MOKYTh OyTH 3acTOCOBaHi Aep:xkaBolo. Hamnpukian, HaBMucHe
Yy HEHaBMUCHE 3aTSATYBAaHHS J1€PKABOIO-TTPABOMOPYITHUATICIO TPUMUPHUX TIPOIIEe-
NyP CJifi po3rasjaTu K (pakTUYHe BUYEPHAHHS He OB’ S3aHMX i3 3aCTOCYBaHHAM
npuMycy 3aco0iB BUPIlIEHHS CIIOPY, X04a (hOPMATbHO TaKa MOXKJIMBICTD 3ajUIIa-
etbest. 3 1poro npusoay JI. lamporr (L. Damrosh) 3aznauae, 1o mosiokeHHsT mpo
BUPIIIEHHS CIOPIB HE CJIJI PO3TJAAaTH K Take, IO M030aBJsi€ OTEPIIIY CTO-
POHY TIpaBa Ha PENPEeCUBHI CAHKILiI, 1[0 HAJEXKUTD 1ii HA OCHOBI 3BUYAEBOTO IPaBa
[12, p. 803].

/1. bose (D.W. Bowett) Takox BKasye, IO KOPCTKAa BUMOTA 3aCTOCYBAaHHS
NPUMHUPHUX TIPOIEYP MOXKe CTBOPUTH 3arpo3y OJOKYBaHHS MeXaHi3MiB TPOTHIT
OKpeMUM BH/IaM MiKHapOAHUX IMpaBoniopytieHs [8, p. 168]. Came 3 MeTo10 HefoIy-
IeHHs OJIOKYBaHHsI MOAIGHIX MEXaHI3MIB 3aXUCTy TOPYIIEHUX TIPaB Ta IHTEPeCiB u. 2
ct. 52 CraTteil mpo BiNOBIIATBHICTD J€P:KaB 32 MiKHAPOIHO-TIPOTUITPABHI JIiSTHHST
BCTAHOBJIIOE MTPABUJIO, BIJIMOBIIHO IO SIKOTO TIOTEPITJIA Jlep:KaBa Ma€e MPaBo 3acTO-
COBYBATH KOHTP3aXO/I¥ i /[0 peasizailii IPUMUPHUX TIPOIEAYP, AKIIO Iie HeoOXiaHO
JUISL HEBIJIKJIaIHOTO 3a0e31edeH s ii 1mpas.

Takox mocTaTHBO AMCKYCIHHUM y HayIli MiKHApOJHOTO TpaBa 3aJUIIAETHCS
MMUTAHHSA PO Te, 0 SKOI CTajil TPUMUPHUX TIPOIEAYP MOTEpPITijia CTOPOHA Ma€
PaBO 3aCTOCOBYBATH KOHTp3axoau. 3okpema, sikio /[xx. Kpoydopa (J. Crawford)
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BBa’Ka€, 110 KOHTP3aXOAN MOKYTb 3aCTOCOBYBATUCS 10 MOMEHTY OCTATOYHOTO BUPi-
IIEHHS CIIOPY B MOPSIIKY NPUMUPHUX Tporeayp [8, p. 454], o I. Apamxio-Pyic
(G. Arangio-Ruiz) ta b. Cimma (B. Simma) HarosomnmyoTs, 10 KOHTP3aX0Iu MOXKYTb
3aCTOCOBYBATHCSI JIAIIIE /IO MOMEHTY TIOYaTKy Takux mpoteayp [14, p. 38; 15, p. 103].
Y 1izomy sk MOKHA 3pOOUTH BHCHOBOK, III0 3aCTOCYBAHHSI KOHTP3aXO/IiB MOTEPITLIOI0
JIep>KaBOI0 MA€ BU3HABATUCS MTPABOMIPHUM /0 MOMEHTY TI0YATKY TIPOIEAYP IPYK-
HBOTO BPETYJIIOBAHHS CIIOPY, KOJIM HEMA€E JOCTaTHIX 06’€KTUBHUX IT/ICTAB BBAKATH,
110 /IepsKaBa-TPaBOMOPYITHUILS 3aTATYBATUME TIPOTIEYPH PY>KHBOTO BPETYTIOBAHHS
YW YXUJISTAMETBCS BiJl X TPOBeIeHHS. B ocTaHHBOMY BUTIAJIKY KOHTP3aXOIN MOKYTh
3aCTOCOBYBATHCS 10 MOMEHTY OCTATOYHOTO BUPIIIEHHS CIIOPY B HMOPSAKY JIPYKHIX
[IPUMUPHUX ITPOLEAYP.

Binmnosigawo 1o 4. 3 ta 4. 4 ct. 52 CraTeil 1po BiANOBIAAIBHICTD I€PXKAB 32 MiXK-
HAPOHO-TTPOTUTIPABHI JisTHHS KOHTP3aXO/M HE MOXKYTh GYyTH 3aCTOCOBaHi, a KOJIM iX
3aCTOCYBaHHS y’Ke PO3MIOYATO, TO BOHU MAIOTh OyTH 3yMUHEH] y pasi, sIKIo MiKHa-
POHO-TIPOTUIIPABHE [IiSTHHST TPUITHHEHE 1 CITiP TIepeaHo Ha PO3TJISIZ CYLy Yu apOiT-
pasKy, MOBHOBaKHOTO BUHOCUTH OOOB’SI3KOBI JI7ist cTOpiH pitnenust. 1le mosoxeHHst
He 3aCTOCOBYETBCS, SIKITO JIePKaBa-MPABOMIOPYITHUK T0OPOCOBICHO HE TOTPUMYETHCS
BiIOBI/THOI TIPOTIEAYPU PO3TJISAY CIIOPY.

Cucremue Taymadens 4. 2, 3 ta 4 cr. 52 Crareil 103B0JIsI€ 3pOOUTH BUCHOBOK,
IO TTCJIS TIepeaadi CTOPOHAME CIIOPY Ha PO3TJIS CyAy 4u apOiTpasky ToTepriia
CTOPOHA BIPaBi MPUIHATHU PIillleHHS MPO 3aCTOCYBAaHHS THUMYACOBUX 3aXOiB /LIS
HEBI/IKJIATHOTO 3aXUCTY TOPYIIeHux mpas. [IpoTe HEOOXIIHO 3ayBakUTH, IO TaKi
KOHTP3ax0/I1 MalOTh 3aCTOCOBYBATHCS JIUIIIE 3 METOIO HEBI/IKJIQHOTO 3aXUCTY TIOPY-
IIEHUX MPaB i MOBUHHI TPUIMHATHUCS, K TUIBKU Taka motrpeba Biamase.

Ak yxe BkazyBasocs paHillie, KOHTP3aX0/H1 3aCTOCOBYIOTHCS 3 METOIO CIIOHY-
KaHHS JIepsKaBu 44 MiKHAPOAHOI Opraxisailii, dki BUMHUIN MiKHAPOJHO-TTPOTH-
[paBHe J[iSHHS, 70 3/iCHEHHSI HUMH CBOIX 3000B’s13aHb, SIKi BUILJIMBAIOTH i3 BiJHOCHH
MI>KHAPO/IHOIL BiJINOBIIATbHOCTI, TOMY KOHTP3aXO/H, 1110 IOCATJIN TTOCTABIEHOI METH,
mae Oytu 3aBepiieHo. Crartst 53 CraTeil mpo BiAOBIIANBHICTD A€PKaB 32 MisKHA-
POIHO-TIPOTUTIPABHE JIISTHHS BKA3YE, 110 KOHTP3aXOAU MAOTh OyTU MPUMTUHEH], SIK
TiIbKK JlepsKaBa, SKa Hece BiAIOBiZaabHICTh, BUKOHAE CBOI 30008 I3aH S, [10B’A3aHi
3 MI>KHapO/IHO-ITPOTUIIPABHUM JiIHHAM. TyT MOBa Iijie PO CUTYaIilo, KOJIU B Pe3yJib-
TaTi 3aCTOCYBAHHSA KOHTP3aXO/[iB ITOTEPIILJION0 I€P5KABOIO JIeP;KaBa-1IPABOIOPYITHUIS
BUKOHAJIA CBOT 3000B’13aHHS TIPUITMHUTH MiKHAPOHO-TIPOTUIIPABHE [IiSTHHS Ta Bijl-
IIKOLYBaTH 3aMO/isIHy HUM IIKOLY. IIpy oMy HeOOXiZHO 3ayBaKUTH, 0 000B’SI30K
MOTEPIIJIO0] /lep:KaBu 3aBEPIIUTH 3aCTOCYBAaHHSI KOHTP3aXO/[iB IiC/d JOCATHEHHS
HUMU CBOEI METH JKOJIHOIO MipOIO He BIJIMBAE HA MPABO i€l K Jiep:KaBU MPUITUHUTH
YU MPU3YNMHUTYU 3aCTOCYBaHHS KOHTP3aXO/[iB paHilIle.

Bucnoexu. Onaum i3 Haitbinb eeKTUBHUX Ta ONEPaTUBHUX 3aCO0iB Npu-
MMHEHHS] MI>KHAPO/IHOTO MPABOMOPYIIEHHS NIPUMYCY € 3aCTOCYBaHHS MOTEPITiJION0
JIep;KaBOI0 YU MiXKHAPOJHOIO MIKYPSIOBOIO OPraHi3aIli€elo KOHTP3aXOiB 3 METOIO
3aXMCTY iX 3aKOHHUX IPaB Ta iHTEpPeciB, BIANIKOAYBAHHS 3alOisTHOI MIKOAM abo
BiTHOBJICHHST TIOPYTIIEHOTO MiKHAPOIHOTO MTPABOTIOPSIIKY.
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ITopsimox 3acTocyBaHHSA KOHTP3aXO/liB, K 1 3aXO/iB MiKHAPOJHOTO TPUMYCY
B IIJIOMY, HEJJOCTaTHbO BPETYJbOBAaHWI HOPMaMM MiXKHapOJHOTO TIpaBa i HOCUTD
nepeBaskHO HeKoAm(piKoBaHMil 3BMYaeBuii xapakrep. lenepanbHa Acambaess OOH
12.12.2001 p. npuitasiia CtaTTi PO BiJIMOBIIANBHICTD IEPKAB 32 MisKHAPOIHO-TTPO-
tunipaBHi gigHHA. 1[I CtarTi cTOCYIOTBCS TAaKOXK 1 MUTaHb, OB’ I3aHUX 13 3aCTO-
CYBaHHAM KOHTP3aXO/liB JiHIlle MOTEPIiJoI0 JAePKaBoIo, aje KOJHOI0 Mipoio He
perJyiaMeHTyIOThb BiTHOCHH, MOB’A3aHUX i3 3aCTOCYBAaHHSIM KOHTP3aXO[liB TPETIMHU
JlepsKaBaMu, 1[0 HOPMaM¥ MiKHApOJHOTO MpaBa (GopManbHO He 3a00POHSETHC.

Xapakrep i po3Mip KOHTP3axO/iB MAlOTh OyTH MPOTOPIIITHUM YIMHEHOMY
[IPaBOIOPYIIIEHHIO, TIPU I[bOMY ITOBUHEH ypaXOBYBaTHCS He JIMIIe NMPSAMUN po3Mip
3aI10/lisTHOI IIIKO/IM, a I XapaKTep Ta 3MiCT IIOPYIIEHOTO IpaBa. 3aCTOCYBaHHS KOHTP-
3aXO0/iB 3aBK/A1 HOCUTHh OOMEKEHUI XapaKTep i 3MiIICHIOETHCS 3 METOIO CIIOHYKAHHSI
BUKOHAHHSI TIPaBOMOPYITHUKOM CBOiX 00OB’SI3KiB.

TakoxX y cy4acHOMY MiKHApPOZHOMY IIPaBi iCHy€ HHM3Ka 3000B’s3aHb, IPUIIN-
HEHHS YW 3YITUHEHHS KX He JIO3BOJIIETHCS B TIOPSJIKY 3aCTOCYBAHHSI KOHTP3aXO/IiB
I0/I0 TIpaBoOpyITHUKA. /[0 HUX, 30KpeMa, HaleKaTh 3000B’SI3aHHST YTPUMYBATUCS
Bil 3aCTOCYBAHHS CUJIM Y1 MIOTPO3U CUJIOI0, 3000B’I3aHHSI i3 3aXUCTY OCHOBHUX ITPAB
JIOJIMHM, 3000B’sI3aHHS TYMaHITAPHOI'O XapaKTepy Ta iHIni 30008 sI3aHHS, 1110 BUILIU-
BalOTb 13 iIMIIEPATUBHUX HOPM 3arajibHOrO MiXKHApPOIHOIO 1IPaBa.

3acTOCyBaHHS KOHTP3aXO/liB MOKe BU3HABATUCS MTPABOMIPHIM JIUIIIE 32 YMOBU
BUCYHEHHS TOTEPIIJION JIeP;KABOI0 UM MiKHAPOHOI OPraHi3alli€to MpaBoIopyIil-
HUKOBI BUMOTHY PO HaJIEsKHe BUKOHAHHS HUM CBOIX 3000B’sI3aHb Ta MOBIIOMJIEHHSI
PO MOKJTUBI KOHTP3aXO/U. 3aCTOCYBaHHSA KOHTP3axO/[iB JIONYCTUME JIUIIe Y pasi
BUYEPIIAHHS MMOTEPITIJIOI0 CTOPOHOIO 1HIINX, He TOB SI3aHNX i3 3aCTOCYBAHHIM TPHU-
MYCY, 32c00iB 3aXUCTy CBOIX MPaB, 1 MAE 3aBEPIIUTHUCS Y 3B’SI3KY 3 BUKOHAHHSIM JI€P-
JKaBOIO Y1 MisKHAPOIHOIO OPTraHi3aIli€ro-PaBOTIOPYITHUIIEI0 000B’I3KY TPUITHHUTH
Mi’KHAPO/HO-IIPOTUIIPABHE /isIHHA Ta BiIIKOAYBATH 3aMIOAISIHY HUM IIKOLY.
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Principles and conditions for the application of countermeasures in the contemporary
international law

The article is devoted to the study of the conditions for the use of countermeasures in the contemporary
international law. The application of countermeasures is not sufficiently regulated by the written norms
of international law and is predominantly non-codified in a customary manner. The type and size of
the countermeasures must be proportional to the offense committed, and the use countermeasures may
be recognized as lawful only if the injured State or an international organization puts the offender in
a position to comply with its obligations and notify of possible countermeasures. The basic principles of
the application of countermeasures are the following: countermeasures should apply only to the State
which has committed an internationally wrongful act; the unlawful nature of the act must be determined
solely on the basis of the norms of international law; the purpose of applying countermeasures is to
restore legitimate rights and interests of the victim only; countermeasures should ensure the return to
the previous state that existed prior to the commission of an international offense and should not cause
irreparable damage; the application of countermeasures is temporary only. The use of countermeasures is
permissible only in case of exhaustion by the victim of other parties not connected with the use of means
of protection of their rights and should be terminated when the violated right will be restored. Certain
international obligations cannot be terminated in the order of application of countermeasures against the
of fender. These include, in particular, the obligation to refrain from using force or threat of force, an
obligation to protect fundamental human rights, humanitarian obligations and other obligations arising
Jrom imperative norms of general international law.

Keywords: counter measures; international responsibility; international sanctions; international
coercion; international wrongful act.
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